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INTRODUCTION

THE CONTEXT

There is a discernible sense of urgency gripping many urban courts
as they enter the last decade of the twentieth century. Perhaps this
urgency is attributable to the litigating public's demand for better
dispute resolution services; it may be the result of stagnant or diminishing resources, or it could be caused by caseloads which have grown
both in number and complexity. Policymakers have responded to the
changing demands thrust upon modern courts with approaches ranging
from benign neglect to imaginative ideas for better resource allocation
and alternative case processing techniques.
Whatever the cause, a notable beneficiary of this trend in the
courts has been the alternative dispute resolution (ADR) movement,
whose modern status can be traced to the organized labor developments
of the early 1900s.1 While dispute resolution without litigation emerged
1. SINGER, SE-rLo DisPuTES: CONFLICT RESOLUTION IN Busnis,

FAMnmS,

AND THE LEGAL SYSTEM 6 (1990) (labor-management conflict was the first American

arena to develop well-defined institutions for resolving disputes, a set of laws that help

to achieve settlement, a cadre of professional dispute settlers, and the resulting expectation that disputes will be settled peacefully and fairly).
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independently of the institutional needs of courts, the promise of ADR
today is that it may satisfy the public's demand for choice and may
even relieve some measure of a court's caseload pressure without high
government cost. Whether or not the promise is borne out inperformance, court-sponsored and court-annexed ADR programs have proliferated in the last decade on the intuitive belief that these experiments
will achieve the objectives set for them.
Among the array of court-sponsored dispute resolution programs
riding a wave of popularity since the mid-1980s is a technique known
as Settlement Week. What is unique about this system, and what
defines its character as an ADR technique, is not its reliance on a
mediation-style device to encourage settlement but the compacted and
intensive period courts set aside to direct attention exclusively to this
purpose. Supporters of this program build on the widely acknowledged
fact that nearly all civil cases settle short of trial, 2 but earlier settlements
can be encouraged if the court creates the opportunity and the appropriate environment for disputing parties to negotiate an acceptable
resolution. Typically, Settlement Week operations are jointly sponsored
by the local bar association and the court, with volunteer attorneys
serving as mediators during a designated period in which the court
holds all trials in abeyance in order to accommodate the mediation
sessions.'
Nationwide, approximately twenty trial courts, primarily in urban
areas, have experimented with Settlement Week programs. 4 The first
such operation took place in Orange County, California in the late
1970s, and the Court of Common Pleas in Columbus, Ohio followed
with a program in April 1986. Drawing largely on the Columbus model,
other courts adopting the technique have achieved settlement rates
ranging from 24% to as high as 54% of cases submitted to mediation
under Settlement Week guidelines.'
Case referral mechanisms vary, but the most common method for
submission of a case to mediation in Settlement Week is a voluntary
decision by one party or the other to have a law suit mediated. The
number of cases actually treated during Settlement Week, therefore,
tends to be low, ranging in some experimental programs from 12 to

2. EBENER, COURT EFFORTS To REDUCE PlTRIAL DELAY XVII (1981). [hereinafter EBENER].

3. PADDOCK, SETILEMENT WEEK: A PRACTICA. MANUAL FOR RESOLVING CIVIL

CASES THROUGH MEDIATION 7-9 (1990). [hereinafter PADDOCK].
4. See infra text accompanying note 31.
5. Paddock, supra note 3, at 14-15.
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857 cases. 6 While these numbers clearly suggest that only a fraction of
any urban court's civil caseload is being resolved through this experimental program, proponents have pointed to successful achievement of
important goals other than the significant reduction of a court's trial
backlog. 7 One such achievement is the education and exposure of
litigants and attorneys to dispute resolution techniques other than the
formal and traditional litigation process. Another apparent accomplishment is in the creation of a noncoercive environment in which civil
cases can be settled sooner than if the parties were to walt for the
coercive pressure of a firm trial setting before resolving the dispute.
When this occurs, the assertion is that courts save both time and money
which can be devoted to those cases not amenable to settlement. It is
also widely believed that the parties are more satisfied with these results
than with decisions made at trial or on the brink of trial.'
Encquraged by its apparent potential, the Circuit Court of Cook
County joined the ranks of other jurisdictions experimenting with
Settlement Week when it first sponsored the program in September,
1988. The operation was sufficiently successful that Settlement Week
was offered a second time in August, 1989. While there has been
adequate support both within the Chicago Bar Association and the
Circuit Court to continue sponsorship of Settlement Week in the future,
there is also a recognized need to study what has occurred and to assess
empirically the degree to which Settlement Week achieved the objectives
it was designed to accomplish. This study, therefore, was authorized
by the Chief Circuit Judge as a way objectively to measure the success
of the program in order that informed decisions can be made about
whether to continue, modify or abandon Settlement Week efforts.
In the balance of this article, there is a review of the literature
which to date has examined Settlement Week experimental programs
elsewhere and has analyzed the effects of related types of courtsponsored settlement techniques. Prefaced by a brief description of the
6. Id.
7. M. Middleton, Settlement Week Gains Favor Around U.S., Nat'l. L. J., Jan.
12, 1987 (quoting Harvard Law Professor Frank Sander: "The real purpose is to try to
train lawyers and hope that that spirit [of Settlement Week] carries over. If this changes
peoples' attitudes about the wisdom of settlement and the non-wisdom of putting
everything into litigation, then it will have borne good fruit."). [hereinafter Middleton].
8. E. Kim, Update On Settlement Weeks Nationwide 1989 A.B.A. Standing
Com. on Disp. Res. Newsletter Sp-Sum 1989, at 6 (quoting D.C. Superior Court Judge
Gladys Kessler: "It's a participatory process in which people try to fashion their own
agreements ... rather than having a decision foisted upon them by either a judge or

jury. People like to control their own destinies and own lives. The mediation process
gives them an opportunity to do just that."). [hereinafter Kim].
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research methodology used here, the report then unfolds detailed
findings based upon the data collected from Settlement Week cases
and comparison cases in pretrial mediation. Lastly, the report offers a
series of conclusions about Settlement Week's performance and makes
suggestions which court managers and policymakers may employ to
improve upon this ADR technique.
B.

THE ENVIRONMENT

The circuit court in Cook County, Illinois, is a court of general
jurisdiction serving an urban area of approximately five million people,
including the city of Chicago. 9 A compliment of 381 full-time judges
are authorized by law to serve the circuit court's specialized divisions.' 0
In the county department, the court is divided into the law division,
the chancery division, the domestic relations division, the probate
division, the juvenile division, the criminal division, and the county
division." In addition, the circuit court includes a municipal department
divided into six geographical districts which operate courts throughout
the county.' 2 Administrative and supervisory authority over the circuit
is vested in the chief judge, subject to the general oversight of the
Illinois Supreme Court.' 3 Funding responsibility for court operations is
split between the county and the state, with the county providing
4
approximately $189 million and the state approximately $45 million.'
Owing to its size and complexity, the circuit court of Cook County
is continually striving to match sufficient resources with changing
caseload demands in order to maintain acceptable rates of case disposition. Special attention long has been focused on the law division,
where new filings have shown a general pattern of annual increases for
the past decade. 5 Law division cases are those claiming damages in
excess of $15,000; the division was designed to handle cases characterized as major civil litigation. 6 Although the rate of case disposition
after assignment for trial in that division has remained steady at
9. U.S. CENSUS BUREAU, 1990

10.

PRELInmARY RPmORT

ADmaSntATnvE OmcE OF THE ILuLois COURTS,

(1990).
ANwUAL REPORT TO THE

SuRE M COURT OF Iu.n OIs 93-95 (1988). [hereinafter A.O.I.C. ANNUAL REPoRT].
11. Circuit Court of Cook County, General Order No. 2.1, 2.2. (1989).
12. Id.

13. I.L. CONST. art. VI, sec. 7(c).
14. NATIONAL CENTER FOR STATE

(1988).

15. A.O.I.C. ANNUAL

REPORT,

COURTS, liuNois COURTS FINANCE STUDY

supra note 10. (1979-88).

14

16. See supra note 11. (providing for a Law Division to hear jury and non-jury
civil actions at law except actions for money not in excess of $15,000).
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approximately 5,300 (including some 500 jury trials) per year, the rate
at which new cases have been filed has been on the increase.' 7 As trial
dates became harder and harder to assign for these cases, the inventory
of pending cases in the law division had grown to more than 76,346
by mid-1987.' 8
One move made by the court in 1982 to help address this serious
problem was the creation of a pretrial mediation section within the law
division. 19 An innovative blend of proven practice and sound case
management theory, the idea was to order all cases to conference before
a judge on the second anniversary of filing, both to help ready those
matters for trial and to make a serious attempt at settlement with court
assistance. Since its inception, the judges assigned to the pretrial
mediation section have amassed an impressive record for settling cases.
During its first six full years of operation (1982-1988), an average of
6,500 law division cases were terminated each year as a result of referral
to pretrial mediation. 2 But with new filings in the law division averaging
almost 20,000 per year during that same period, 2' it is easy to understand how the inventory of pending civil cases would continually
increase in spite of the efforts of the pretrial mediation section judges.
C.

THE DESIGN OF SETTLEMENT WEEK

The practicing bar and the judiciary in Cook County are genuinely
concerned about the amount of delay which recently has brought the
law division to virtual gridlock. 22 All concerned are acutely aware that
the delay in processing civil cases seriously jeopardizes every litigant's
right to justice and threatens the institutional integrity of the courts
themselves.2 3 However, few leaders of that justice system are advocates
of quick fix schemes that promise more than they can reasonably
17. A.O.I.C. ANNuAL REPORT, supra note 10, at 197.
18. Campbell, Justice Delayed: Five-Plus Years is Too Long, Chi. B.A. Record
July/Aug. 1990, at 24. [hereinafter Campbell].
19. Id.
20. Anton Valukas, Report of Operations - Pretrial Mediation Section (March 1,
1989) (unpublished report).
21. Id.
22. Campbell, supra note 18, at 24 (noting the work of the Special Commission
on the Administration of Justice in Cook County, a group of judges and lawyers
appointed in 1984 by Chief Judge Harry Comerford to study the problem of case delay
in the law division).
23. Id. (quoting the Special Commission's conclusion that: "Unreasonable delay
in the disposition of cases undermines the system of justice by impeding the public's
access to the system of justice, breeding disrespect for the system, and increasing the
cost of litigation.").
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deliver. Such a pragmatic approach characterized the cooperative efforts
of the circuit court and the bar when Settlement Week was instituted
in September, 1988. Instead of commencing with unattainable claims
and expectations, Settlement Week was designed around a modest but
realistic goal
Specifically, the proponents of Settlement Week,2 after becoming
familiar with the experiences of other courts, determined that the system
should operate experimentally under court and bar sponsorship. The
goal was to provide litigants, on a voluntary basis, with an opportunity
2
and a neutral atmosphere for the mediated settlement of civil cases.
In support of that principal goal, the program was to be conducted so
as:
(a) to screen case referrals so that only cases ready for serious
settlement discussion would be diverted into the mediation
process;
(b) to insure that individual mediation conferences could be
consistent with the highest professional standards, creating an
atmosphere which can encourage fair settlement;
(c) to provide an opportunity separate from other trial preparation events for noncoercive intervention between disputing
parties;
(d) to expose litigants and attorneys to the advantages of
dispute resolution techniques other than the formal, traditional
process. 26
While every case settled short of trial could be regarded as a benefit to
the court, Settlement Week was not viewed by its sponsors as a tool
for achieving a substantial reduction in the law division's pending
caseload. Nor was there an expectation that Settlement Week would
contribute to a noticeable improvement in the average disposition time
for these cases. Rather than anticipating systemic gains, the expectation
was simply for treated cases to benefit from the special opportunity
27
Settlement Week offered.

24. Leaders in the design and implementation of Settlement Week in the Circuit
Court of Cook County included C.B.A. President Roy E. Hofer, Circuit Judges Anton
Valukas, Lester Foreman and John Keleher, C.B.A. Civil Practice Committee Chair A.
J. Hardiman and C.B.A. CLE Director Linda Sora.
25. Interview with Circuit Judge John Keleher, Co-chair of the Settlement Week
program, in Chicago, Illinois (August 28, 1989).
26. Id.
27. Id.
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MECHANICS OF SETTLEMENT WEEK

Having described this background, the mechanics of the Cook

County Circuit Court's Settlement Week operation are easily summa-

rized. The days set aside for the program in 1989 were August 30, 31
and September 1. Those dates were chosen because they coincided with
the Illinois Judicial Conference, an educational program which all

circuit judges must attend. By coordinating the program with the
conference, the sponsors were able to insure that no trials of law
division cases would occur while mediations were taking place and that

judges' chambers would be available for use by mediators during
Settlement Week.
Administration of the Settlement Week program was a shared
responsibility involving staff and officers of the Chicago Bar Association and judges from the law division. Through the recruitment efforts
of the bench and bar, approximately seventy prominent Chicago plaintiff and defense litigation attorneys volunteered to serve as mediators.
Each mediator was scheduled for one day of service, with responsibility
for six cases assigned for mediation at one hour intervals. Because
most attorney volunteers had been trained prior to mediation service
in the 1988 program, these lawyers in the 1989 session were both
schooled in the basic principles of mediation and were experienced in
serving as a neutral in similar cases. Mediators were instructed that all
agreed orders were to be entered by a judge of the circuit court who
was on duty at all times in the "central headquarters" courtroom.
Forms were provided to mediators for use in documenting the results
of each session.
Case selection for Settlement Week was accomplished exclusively
through voluntary referral by one of the parties. In 1989, approximately
325 cases initially were offered for the program, but only 253 mediation
sessions actually took place during the three-day period. One important
source of case referrals was the major insurance carriers in the city. In
a mailing to the Chicago Council of Claims Managers, insurance
companies were invited by the circuit court to identify cases thought
to be appropriate for mediation. Suggested case selection factors noted
by the Settlement Week sponsors were the following:
1. indication that a good faith offer of settlement can be
made;
2. agreement by plaintiff's counsel that the case might lend
itself to a settlement conference, and counsel is prepared to
bring the plaintiff to the conference;
3. no significant depositions are still to be taken;
4. no significant motions remain to be heard;
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5. all third-party defendants have been joined;
6. all judgment liens are identified. 2s
In addition to the large number of cases referred by insurance
companies through the invitation process just described, other major
sources of case referrals were those in which the City of Chicago, the
Chicago Housing Authority or the Chicago Transit Authority were
defendants. Together, these cases provided the inventory from which
Settlement Week derived its caseload in the 1989 program.

II.

REvIEw OF RELEVANT BACKGROUND RESEARCH

Because so much has been written recently by scholars and court
administration practitioners on the subject of alternative dispute resolution, one would expect to find definitive and authoritative answers
to most of the important questions about the utility and efficacy of
these dispute processing techniques. 29 While there is indeed a wealth of
information in the literature, much of it is politely descriptive rather
than unequivocally evaluative. According to one critic of the sweeping
trend in favor of alternative dispute resolution programs, "[v]ery few
of these experiments have been conceived or evaluated in a scientific
spirit ... [and] few policy changes in [this] area of judicial administration have reflected the findings of social scientists. '"30 If this is true
of the literature on alternative systems of dispute resolution generally,
it is certainly an apt characterization of the writing to date on the
subject of Settlement Week.
Still, the popular adoption of Settlement Week as another tool for
dispute resolution has generated some useful discussion from which
much can be learned. And because Settlement Week is only a facet of
the more widely examined pretrial settlement process itself, studies
which have evaluated aspects of civil case mediation and assisted
settlement programs operating under court supervision offer valuable
insight and guidance even for the narrower purposes of this research.
To develop a sense for the context in which Settlement Week has
evolved, a review of the descriptive accounts and outcomes of various
court sponsored programs will be presented here. Then, by reference
to the more quantitative studies of court-sponsored alternatives to
28. Letter from Circuit Judge John T. Keleher to members of Chicago Council
of Claims Managers (June 15, 1989).
29. See NATIONAL INSTITUTE FOR DispUTE RESOLUTION, DISPUT REsOLUTION AND
Tim CoURTs: AN ANNOTATED BmuooluPHY (D. Croom ed. 1989).

30. Posner, The Summary Jury Trial and Other Methods of Alternative Dispute

Resolution: Some Cautionary Observations, 53 U.Cm.L.REv. 366, 393 (1986).
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litigation, a truer picture of the current state of knowledge about
Settlement Week's programmatic strengths and weaknesses will emerge.
In the end, the findings and conclusions of this study of Settlement
Week in the Circuit Court of Cook County will be enriched by an
appreciation for what has come before.
A.

SETTLEMENT WEEK: A SURVEY AND DESCRIPTIVE ACCOUNT

An appropriate beginning to this discussion of the landscape of
Settlement Week is to note the trial courts which thus far have
experimented with it. According to statistics compiled for the American
Bar Association's Standing Committee on Dispute Resolution, Settlement Week has been used as a dispute resolution technique in the
following state court locales:3
Akron, Ohio
Anaheim, California
Baltimore, Maryland
Boise, Idaho
Bozeman, Montana
Canton, Ohio
Chicago, Illinois
Cleveland, Ohio
Columbus, Ohio
Dallas, Texas
Denver, Colorado
Fort Worth, Texas

Indianapolis, Indiana
Lewiston, Idaho
Madison, Wisconsin
Milwaukee, Wisconsin
Portland, Oregon
Phoenix, Arizona
Rochester, New York
San Antonio, Texas
Seattle, Washington
Toledo, Ohio
Washington, D.C.

These courts may be characterized principally as urban jurisdictions, but there is wide and diverse geographic representation within
this group. Each of the listed courts has employed Settlement Week at
least once, while several have repeated the program after an initial
successful session.12 Those who have been monitoring the adoption of
Settlement Week in courts around the country note a growing trend in
this direction. Larry Ray, director of the ABA committee, offered in
a 1987 Washington Post interview his prediction that "most big-city
courthouses during the next couple of years will integrate these alternatives into their court process." 33 Consistent with that prediction, most
31. Paddock, supra note 3, at 14, 15.
32. Kim, supra, note 8.
33. Walsh, D.C. Legal Disputes Become a Mediator Event: 'Settlement Week'
Growing in Popularity As Response To Costly Trials, Backlogs, Wash. Post, May 7,
1987, at D1.
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of Settlement Week's spread has indeed occurred since 1987. 34
As one might expect, Settlement Week programs have tended to
follow a standard format and embrace the same or similar goals from
jurisdiction to jurisdiction. Somewhat surprising is the extent to which
measurable goals are loosely entwined with an overt emphasis on the
important public relations advantages of having a court-sponsored
Settlement Week program. Proponents believe that mediation of civil
cases during a designated period of time when all trials are suspended
by the court "benefits the parties and the [court] system by removing
cases that do not warrant being tried, thereby freeing resources for
cases that more clearly need to go to trial." 35 A closely related objective
of Settlement Week is for the sponsoring court to create a neutral,
non-coercive environment in which serious and productive settlement
discussion can occur, in contrast to the more routine pretrial conference
at which settlement is generally just an incidental by-product. 3 6 Yet
another commonly cited goal of Settlement Week is to focus lawyer
and litigant attention on the viability of nontraditional alternatives to
the litigation process in an effort to broaden public attitudes about
dispute resolution.3 7 In tandem with, if not ahead of these quantifiable
goals, many sponsoring courts cite "positive media reports" and a
"public relations boost" for lawyers and judges as benefits of Settlement Week. 8 Perhaps it is this over emphasis on image building which
accounts for some of the reported criticism that Settlement Week is
little more than a gimmick.3 9
Beyond the media accounts and the bar association reports which
have filtered into recent court administration literature, there are several
studies of specific Settlement Week experiments which capture and
quantify some interesting descriptive measures of performance. Those
reports will be reviewed and critiqued here in order to highlight what
has yet to be learned about Settlement Week as a dispute resolution
alternative. If there is a single weakness to be noted with regard to the
earlier research discussed below, it is that each approach is merely a
case study of Settlement Week designed to report information collected
and compiled on various facets of one mediation program. Unlike
34. Paddock, supra note 3, at 14, 15.
35. Middleton, supra note 7.
36. Ebener, supra note 2.
37. Texas, Illinois and Idaho Jurisdictions To Repeat Successful Settlement Weeks,
ADR Rept. (BNA) Vol. 2, No. 24 at 403 (Nov. 23, 1988).
38. Lineberger, Settlement Week Was A Success: Most Cases Brought ForExperimental Mediation Are Resolved, Mont. Lawyer (June, 1989) at 7.
39. Middleton, supra note 7.
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controlled experimental designs and quasi-experimental designs, the
case study approach usually yields insufficient information from which
to draw conclusions about the degree to which program goals are
satisfied because there is no standard for comparison. 40
The first Settlement Week case study was conducted by Professor
Roy J. Lewicki of the Ohio State University College of Business
immediately after the Columbus, Ohio Court of Common Pleas experiment concluded in May, 1986 .4 Lewicki's brief unpublished report
summarized mediator and attorney responses to questionnaires distributed at the conclusion of each mediation session. Among other measures, mediators were asked to assess the degree to which they or the
parties controlled the final outcome in the mediation process. They
also were asked to rate the overall fairness of the mediation process
and the settlement which resulted. Similarly, attorneys representing the
parties at the Settlement Week sessions were asked to rate performance
indicators such as procedural fairness, outcome satisfaction, control,
and willingness to recommend the process to others. Attorney responses
were divided into two groups, one for those whose cases had settled
and the other for those whose cases had not.
Overall, the Lewicki study reported very positive findings about
the Columbus experiment with Settlement Week. Perhaps most encouraging of these findings was that the attorney survey data showed
that plaintiff and defense attorneys were willing to recommend Settlement Week mediation to others.4 2 The positive response to this question
varied only slightly for attorneys whose cases had actually settled
compared to those whose cases did not settle. 43 Exposure to this
mediation experience apparently was almost always viewed by the
lawyers as very valuable regardless of whether or not settlement actually
resulted."
In a slightly different case study analysis conducted two years later
in the Columbus court, researchers narrowed their examination to focus
exclusively on mediator perceptions about the performance of Settlement Week.4 5 The survey probed mediator attitudes toward their training, the organizational mechanics of Settlement Week, the level of
40. A. AncmA, M. ESNER & F. MMLER, FmNDs OF Tim COURT: LAWYERS As
SuPLEmENTAL JurDicIA. RESOURCES 4 (1987).
41. R. LEwicsu, EVALUATON OF SE rEMNr WEEK 12 (1986).
42. Id.
43. Id.
44. Id.
45. G. Spencer & M. Dewhurst, Settlement Week Questionnaire Summary (Sept.
1, 1988) (unpublished manuscript).
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attorney preparation, the earnestness of parties' efforts to settle, as
well as general considerations about the overall fairness and utility of
Settlement Week. This research also employed a series of open-ended
questions designed to solicit more general mediator comments about
the program.
While the data in this second case study reflected a strong positive
attitude about the overall success of Settlement Week, the mediators
reported being less impressed by certain specific operational aspects of
the process. For example, on questions directed at the case selection
process, the mediators tended to perceive that too little discovery had
taken place in many of the cases submitted for mediation and that the
selected cases were not always ready for mediation." Moreover, ideas
for improvement in case selection methods were the single most frequently made response to the open-ended questions. According to the
unpublished report, "[t]he clearest message in the responses to this
questionnaire seems to be that mediators have experienced some frustration with settlement conferences which either do not get underway
because of no-shows or early case settlement, or which do not seem to
go anywhere in mediation because of certain case characteristics such
as incomplete discovery." 47
Also interesting is the 1988 study's finding that mediators regarded
attorney and client preparation for serious settlement negotiation to
have been somewhat inadequate. Yet when asked to rate the level of
satisfaction of the attorneys and clients, the mediators perceived a
generally high degree of satisfaction with the process by those directly
affected." These findings together may appear at first glance to be
illogical, yet they may be an affirmation of the 1986 Columbus case
study finding which suggested that attorneys see value in the mediation
process without regard to actual outcome. Although mediators may
have witnessed a casual attitude exhibited by some attorneys, the
explanation could be that most attorneys apparently came to Settlement
Week expecting only progress toward settlement rather than a definitive
resolution of the case on that day. If so, it could be that attorneys
prepared accordingly for the sessions and were not particularly disappointed by the results.
Another court whose Settlement Week operation has been the
focus of a case study analysis is the Superior Court of the District of

46. Id. at 6.
47. Id. at 7-8.
48. Id. at 3.
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Columbia.4 9 In an unpublished report authored by staff of the MultiDoor Dispute Resolution Program, the Settlement Week program
offered in the D.C. court in May, 1987, was characterized as "an
unqualified success," in part because nearly half of all cases scheduled
for mediation during the six-day period settled.I The evaluation report
analyzed case data from Settlement Week files and also survey responses
from attorneys and litigants polled about their attitudes toward the
process. From the case data, the researchers learned that contract cases
had a higher settlement rate (44%) than tort cases (3807o) but that, in
general, the likelihood of settlement decreased as the claim for damages
reflected in the complaint increased. 5' Also, the presence of the plaintiff
at the mediation session seemed to have had a negative impact because
the settlement rate was higher (46%) for cases in which counsel
appeared alone than when the plaintiff was present with counsel

(370%).52

There was also evidence in this District of Columbia study that
the likelihood of settlement was enhanced for a case when more than
one mediation session was held. Specifically, half of those cases exposed
to more than one mediation opportunity settled compared to just a
39% settlement rate for cases in which a single mediation session was
held. 3 That statistic could have significance for the Circuit Court of
Cook County given the fact that most of its Settlement Week cases
previously had been through the court's mandatory pretrial mediation
hearing. If reliable, it would suggest that chances of those cases settling
would be increased. Lastly, the case data from the D.C. court indicated
that settlements were achieved at a higher rate (500o) for cases which
had been volunteered for mediation than for mediations ordered by
the court (3901o).54
As for the participant surveys, the District of Columbia report
was consistent with the Columbus, Ohio finding of a high degree of
lawyer and litigant satisfaction. When asked whether they would be
willing to participate in Settlement Week again, more than 90% of the
responding litigants and lawyers said they would. 55 Similarly, nearly all
49. MuLTi-Doo DIsPUT RESOLUTION PROGRAm, SErmEMENT WEEK: AN ANALYSIS

(June 15, 1987), reprinted in H. PADDOCK, SErrLEMENT WEEK: GETriNG To THE TABLE
(1987).
50. Id. at 2 (three hundred forty-five, or 49 percent of all scheduled cases, settled).
51.
52.
53.
54.
55.

Id. at
Id.at
Id. at
Id. at
Id. at

3.
4.
4.
4.
14.
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participants indicated a willingness to recommend mediated settlement
conferences to others.5 6 Only minor differences in the level of satisfaction were recorded between those whose cases settled and those whose
cases did not. Interestingly, the perceptions of the participants did not
vary on the basis of whether a case was ordered into Settlement Week
or was voluntarily submitted."
Another snapshot of the D.C. Superior Court's Settlement Week
program was taken after the conclusion of the session offered in May,
1989, and is reported in a study authored by the court's research and
development division.58 Once again, data for this study was collected
on all mediated cases to help identify key case characteristics which
may have affected settlement. And like the previous studies, this one
relied heavily upon opinions solicited from litigant and attorney participants in gauging the overall success of the operation. Findings
reported in the 1989 study are remarkably consistent with those reported
following the 1987 inaugural Settlement Week program in the D.C.
Superior Court. There was a.slight decrease in the rate at which cases
referred to mediation were settled (43%) in 1989 as compared to 1987
(50%), but no specific factors which might have caused that decline
were identified by the researchers.5 9 One plausible explanation, however,
is that in 1989 nearly all the cases were mediated by attorneys (95%)
while in 1987 about 20% of the cases were mediated by judges.60 Judgemediated cases had shown a higher settlement rate in 1987.
In terms of participant attitudes, the 1989 study depicted comparably high levels of satisfaction by both attorneys and litigants when
measured against 1987 results."As was true in 1987 when the first study
was conducted, respondents whose cases settled and those whose cases
did not settle showed little difference in the degree of satisfaction they
expressed about the Settlement Week process. Encouraged by these
positive indicators, the researchers concluded the report with the following comments:
For the third consecutive year, the District of Columbia
Superior Court's Settlement Week effort was successful in
settling more than two out of five cases originally scheduled
56. Id. at 14. (Attorneys 95014, Litigants 91010).
57. Id. at 15. (Among attorneys, 91o who participated voluntarily were satisfied
with the process, and 940 who were ordered to participate were satisfied.).
58. Superior Court of the District of Columbia Research and Development
Division, Settlement Week 1989 (June, 1989) (unpublished manuscript).
59. Id.at 3.
60. Id. at 5.
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for mediated settlement conferences. Additionally, an overwhelming majority of attorney and litigant participants expressed high levels of satisfaction with the mediated settlement
conference process.
Settlement Week 1989 confirmed a finding of previous, similar efforts at Superior Court, namely, that the settlement
conference process can be utilized effectively as a dispute reso6
lution alternative to traditional litigation. '
B. COURT-SPONSORED SETTLEMENT: EMPIRICAL EVALUATION AND
APPLIED THEORY

Scholarly interest in court-sponsored settlement programs abounds.
Research on the subject ranges from critical assessments of the theories
upon which courts justify their early intervention to promote settlement,
to controlled experimental evaluations of specific court-sponsored settlement operations. These writings provide an appropriate balance of
rigor and objectivity, as contrasted with the case study reports on
Settlement Week reviewed in the previous section of this article.
Moreover, in the scholarly literature cited below there is discussion of
a more eclectic array of issues thought to be probative of the success
and utility of various settlement inducing techniques.
On the theoretical plane, settlement of civil litigation with or
without the helping hand of the court is a concept which has benefitted
from the generally favorable views expressed in the literature. Characterizing them as impressive, one team of authors cited the following as
the theoretical advantages of settlement over litigation:
* Settlement costs the litigant and the court less in terms of
money and time;
" Settlement avoids the mental anguish typically associated
with litigation;
* Settlement allows attorneys to handle more cases and generally makes for more efficient use of time;
" Settlement may allow both sides to win something; and
* Settlement represents final case disposition, since there is no
appeal.62
While the authors recognized the sound policy advantages of
settlement, they also expressed support for settlement activity beginning
61. Id. at 8.
62. Bedlin & Nejelski, Unsettling Issues About Settling Curl Litigation, 68
CATURE 9, 11 (1984).
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earlier and in isolation from other case processing functions. The
conventional pretrial conference focuses primarily upon delineating
issues and shaping the case for trial, "contemplating settlement merely
as a valuable but incidental by-product." 63 At a time when Settlement
Week had few proponents, judicial administration experts like Bedlin
and Nejelski argued that isolating settlement from other legal processes
could accelerate case disposition. They urged courts to design procedures "with the exclusive purpose of facilitating settlement,'"' and
their article cited studies of pre-hearing conferences at the appellate
level to demonstrate that "exclusive, separate attention can appreciably
increase the rate of voluntary settlement."O As was documented in a
subsequent Rand Corporation study, however, the predominant trend
into the early 1980's saw courts continuing to use pretrial conferences
convened by the judge as a back door way to settlement "even though
most courts are keenly aware of the relationship between [the pretrial
conference process] and settlements.' '
Not all would agree that separation of settlement conferences from
the stream of events marching a case toward trial is effective. One
noted authority in the field of alternative dispute resolution, Professor
Marc Galanter, has written that settlement is inseparably entwined with
the adjudicatory process. In Galanter's view, "[b]oth may be thought
of as aspects of a single process of strategical maneuver and bargaining
in the (actual or threatened) presence of the adjudicative forum ... "67
The author theorizes that not only are settlement opportunities created
outside the shadow of trial likely to be unsuccessful, but that the power
of poorer and weaker parties to achieve fair settlement may be dependent on having adjudication as a viable and impending alternative.6 If
empirically proven, Galanter's theory might dampen some of the
enthusiasm for Settlement Week and similar dispute resolution techniques that bill themselves as alternatives to litigation.
As more courts have begun experimenting with formal settlement
programs, there has been a corresponding growth in the number of
studies designed to show which court-sponsored settlement techniques
lawyers prefer and regard as effective.69 Research projects with this
63. Id. at 22.
64. Id. at 22.
65. Id. at 22 (citing

GoiDwiw, AN EVALUATION OF TiE CIVIL APPEALS MANAGEMENT PLAN: AN ExpmEWrNT IN JuDicIAL ADMISTRATION (1977).

66. Ebener, supra note 2, at 70.
*67. Galanter, The Quality of Settlements, 1988 J. Disp. Rns. 55, 82.
68. Id. at 83.
69. RisKiN & WESTBROOK, DISPUTE RESOLUTIOMN AND LAWYERS, 1987 (authors
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bent can be valuable to policymakers because they are both telling and
insightful accounts of the kinds of dispute processing techniques the
practicing bar is likely to support.
One study which has shed much light on this subject is the result
of a survey conducted by federal magistrate and law professor Wayne
Brazil, who solicited opinions about judicial involvement in settlement
from 3,500 litigators who had recently concluded cases in federal district
court. In Brazil's published findings, the data overwhelmingly showed
that lawyers favor the active participation of the court in settlement
discussions. 70 Lawyers showed a clear preference for judge-oriented
techniques designed to move the parties closer to agreement. Among
those most favored were (1) pointing out evidence or law that counsel
misunderstood or overlooked, (2) suggesting a dollar range within
which a reasonable settlement might fall, (3) suggesting privately to
each attorney what concessions the client should consider making, and
(4) assessing privately with one lawyer at a time the reasonableness of
each party's settlement position. 7' A clear message in the Brazil study
is that in order to be effective in settlement conferences, "judges must
be perceived as impartial and open-minded, must learn the facts and
evidence of the case, must understand the relevant law, and must
proceed analytically toward recommendations or assessments. '72 Also,
a slight majority (55%) of responding lawyers asserted that settlement
conferences are significantly more productive if clients are required to

attend .71

Another examination of attorney attitudes toward judicial involvement in settlement, however, produced results somewhat different from
Brazil's findings. In a 1988 study by Professors Rude and Wall of the
University of Missouri, lawyers who responded to the researchers'
survey eschewed client-oriented techniques for seeking compromise. 74
A much higher degree of acceptance was noted for settlement techniques
75
focused on lawyers than for those designed to involve the client. It
has been observed by at least one scholar that this finding is an
contend that lawyers are being pressured by judges and clients to embrace problemsolving strategies other than the traditional adversarial approach).
70. Brazil, What Do Lawyers Expect From Judges, TRIAL, Sept. 1985 at 69,
(summarizing findings of a study Brazil conducted for the American Bar Association,
Settling Civil Suits, 106 F.R.D. 85, (1985)).
71. Id.
72. Id.
73. Id.at 71.
74. Rule & Wall, Judicial Involvement InSettlement: How Judges And Lawyers
72 JuDICATuRE 175, 176 (1988).
View It,
75. Id.at 177.
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apparent contradiction of the Brazil study which concluded that most
lawyers think settlement conferences are more effective with clients
present.76 Also instructive from the Rude/Wall study is the finding that
attorneys prefer stronger court-initiated settlement efforts for smaller
civil cases, rather than the anticipated finding that lawyers would show
a preference for stronger techniques in large cases expected to consume
large amounts of time. In other words, Rude and Wall found that the
lawyers base their attitudes on the consistency between trial length and
case size. "This finding seems to indicate that judges work hard to
keep small cases out of court, and attorneys favor judicial settlement
efforts that serve this goal." 77 But apparently a "hands off" approach
by the court is preferred when the lawyer has a complex case which
may be very difficult to try.
Those in a position to shape court-annexed dispute resolution
alternatives, including Settlement Week programs, should be interested
in the findings of a 1984 study entitled "Costs, Processes and Outcomes: Lawyers' Attitudes to Courts and Other Dispute Processing
Options.' '78 An objective of this research was to gauge the differences
in how attorneys evaluate courts compared to other dispute processing
institutions. When plaintiffs' lawyers were asked whether going to court
or an alternative process was worth the cost, sixty-one percent thought
the experience with the alternative process was worth more than the
cost. 79 In contrast, only 43% of a subgroup of plaintiffs' lawyers in
federal court thought that experience was worth more than it cost and
one third said it was worth less than it cost. °
The study also probed lawyers' reasons for choosing an alternative
process over traditional adjudicative methods. In general, it showed
that lawyers preferring litigation are more likely to stress reasons
relating to outcome, while those favoring an alternative process cite
quality variables most frequently. Because responses varied with the
complexity of a case, the researchers concluded that "attorneys pay
more attention to quality when cases are small and simple, and thus
are more willing to consider alternatives in these situations than when
dealing with more complex situations and (presumably) more important
76. RJsic and WESTBROOK, supra note 69, at 239.
77. Rude and Wall, supra note 74, at 178.
78. W. Felstiner, K. Hoist, H. Kritzer, D. Trubek, Cost, Processes and Outcomes:

Lawyers Attitudes To Courts and Other Dispute Processing Options, Working Paper
1984-9 (unpublished paper available from Disputes Processing Research Project, Uni-

versity of Wisconsin-Madison). [hereinafter cited as Felstiner].
79. Id. at 22.
80. Id. at 23.
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cases." 8' That belief is confirmed by the study's parallel finding that
attorneys preferring state courts over dispute resolution alternatives do
so more frequently in cases involving stakes in excess of $50,000 than
in cases involving lesser amounts.8 2 These findings suggest a generally
favorable attitude among lawyers towards litigation alternatives, but
also point to a stronger preference for the more certain outcome of a
court proceeding as the suit becomes more complex and more valuable.
Fortunately, there is much in the recent literature bearing directly
on the performance of dispute resolution alternatives rather than just
on attorney preferences. 3 Few discussions of that body of evaluation
data impart as much about the successes and failures of dispute
resolution alternatives as Jessica Pearson's "An Evaluation of Alternatives to Court Adjudication.'"'" Her article is an unvarnished review
of some of the most substantial research findings available on the
effectiveness of court-sponsored mediation and arbitration. Pearson
endeavors to assess these programs' ability to achieve "a rich array of
non-judicial goals" as well as the traditional judicial objectives of
reducing court congestion and cutting costs. 85 The product is a balanced
account of both program accomplishments and unmet expectations.
To be specific, Pearson's assessment of the existing research of all
bents leads her to conclude that "mediation and arbitration fail to
achieve many of the performance goals posited for them by those
concerned with court congestion and cost savings."86 One problem is
that voluntary mediation and arbitration programs have only a negligible impact on court caseloads because they fail to attract sizeable
numbers of disputants. Also, the research reviewed by Pearson shows
that voluntary dispute resolution programs "suffer from refusals to
participate, no-shows and attrition."8 7 Some believe the problem is due
to the lack of public education about alternatives to adjudication, a
legitimate concern which Settlement Week is in part designed to address.
On the other hand, the volume of cases handled in compulsory
programs is characterized as impressive. Interestingly, Pearson reports
that voluntariness does not appear to be a key to successful outcomes. 88
81. Id. at 17.
82. Id.at 17.
83. See infra notes 79-103 and accompanying text.
84. J. Pearson, An Evaluation of Alternatives To Court Adjudication, 7 JusT.
Sys. J. 420 (1982).
85. Id. at 424.

86. Id.at 426.
87. Id.at 427.
88. Id.at 429.
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On the positive side, the studies reviewed by Pearson show that
once a dispute reaches an alternative forum "the prospects for reaching
a successful resolution of [the case] are promising."89 There is also
persuasive evidence that some disputes exposed to an alternative like
mediation have a significantly better chance of settling without a court
decision than those that rely simply on the threat of litigation to
produce agreement.9 In terms of user satisfaction, the encouraging
news is that studies of alternative dispute resolution programs consistently show that the parties are extremely pleased with the process
whether or not a resolution of the case was reached. Disputants typically
report that the non-litigation alternative is more understandable and
fairer than a court trial. Perhaps contributing to this level of satisfaction
is the evidence that, at least in the case of court-annexed arbitration,
award patterns tend to be very similar to verdicts rendered by judges
and juries for similar cases. 9'
Finally, Pearson suggests that the evidence is mixed as to whether
litigation alternatives meet expectations of case delay reduction and
relief from court docket congestion. Data from a study of arbitration
in Philadelphia showed that case delay dropped from 84 months in
1971 to 48 months in 1975. 2 But in Rochester, New York, it was shown
that arbitration reduced the amount of time expended on the second
half of civil cases but increased the amount of time to disposition for
the segment of cases terminated below the 50th percentile." Pearson
notes one instance in which a court's mediation program achieved a
savings in time to disposition only if it was successful; for cases which
were both mediated and litigated the time to disposition was shown to
be longer than if the case had only been litigated.9
Perhaps most disappointing, however, is the apparent inability of
mediation and arbitration to affect any significant improvement in civil
trial calendars. In some instances, the diversion of a small segment of
a court's caseload "is barely felt." 95 In others, the creation of alternative
processes have caused pretrial settlement rates to drop as more litigants
pursued their claims to hearing in the nontraditional forum.96 There is
even some evidence to suggest that alternative dispute resolution pro89.
90.
91.
92.
93.
94.
95.

Id. at
Id. at
Id. at
Id. at
Id. at
Id. at
Id. at

429.
430.
432, 433.
435.
435.
436.
438.

96. Id. at 438.
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grams increase court caseloads by attracting cases which probably would
not otherwise have been filed in court. 97
Yet another anthology of dispute resolution research which helps
bring perspective to this study of Settlement Week is D. Marie Provine's
"Managing Negotiated Justice: Settlement Procedures in the Courts. "9
To the author's credit, the discussion acknowledges early that the
various forms of court intervention in experimental use around the
country do not necessarily embrace increasing the rate and speed of
settlement as primary goals. 99 Settlement Week is certainly among those
programs. Provine further notes that certain inherent limitations hamper research designed to establish whether judicial intervention increases
settlement rates. Among them is the fact that few cases go to trial,
with or without intervention, making it necessary to study very large
numbers of cases in any analysis if results are to achieve statistical
significance. °0 Another hindrance is that there are so many different
goals and approaches associated with court-sponsored settlement programs that "impact research will never reach the practical question[s]"
until there has been more exposure to actual settlement dialogue and
research in controlled settings. 10
With all these shortcomings duly noted, Provine points to the
findings of several studies which contribute measurably to our knowledge of some aspects of court-sponsored settlement initiatives. On the
important question of whether court intervention actually increases the
rate of settlement, the author cites a 1964 controlled experimental study
by Professor Maurice Rosenberg which examined the impact of short
mandatory pretrial conferences on the timing and rate of settlement in
New Jersey accident cases. 1°2 Rosenberg concluded that neither mandatory nor optional conferences had a positive impact on the speed or
frequency with which settlements are reached. In later studies by the
Federal Judicial Center'013 and the National Center for State Courts' 4
designed primarily to analyze comparative court delay, researchers
97. Id. at 438.
98. M. Provine, Managing Negoiiated Justice: Settlement Procedures In The
Courts, 12 JUST. Sys. J.91 (1987).
99. Id. at 103.
100. Id. at 103.
101. Id. at 104.
102. Id. (citing M. ROSENBURO, THE PRETRIAL CONFERENCE AND EFFECTIVE JUSTICE

(1964)).

103. Id. at 101. (citing S. FLANDERS, CASE MANAGEMENT AND COURT MANAGEMENT
IN UNrrED STATES DISTRICT COURTS (1977)).

104. Id. at 101. (citing T. CHURCH, A. CARLSON, J. LEE & T. TAN, JUSTCE
DELAYm: THE PACE OF LmGATION iN URBAN TRiAL COURT (1978)).
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learned that there was no correlation between a court's settlement rate
and the relative intensity with which the court pursued settlement103
Even worse, the National Center study found that'the most settlement
intensive courts were also the slowest.1 6
In describing the available research on this point, Provine offers
this observation:
We are clearly at an early stage in our efforts to assess the
impact of intervention on settlement rates and judicial workloads. Where courts divert occasional cases to independent
mediation programs, they may lack the resources or the interest
to measure the impact of their referral decisions on delay or
the trial rate. Perhaps more surprising is the extent to which
judges fail to instigate efforts to measure the effectiveness of
the programs they design and implement themselves. Some
judges, possibly aware of the predictably limited impact of any
new program on established ways of doing things, appear to be
satisfied with anecdotal evidence of effectiveness. Others appear
loathe to participate in the controlled comparisons that are
necessary to draw reliable conclusions about the impact of a
procedure. The necessity of "selling" any procedure to practitioners before implementing it makes it difficult for judges to
deny some cases the supposed benefit of the settlement procedure for the sake of scientific investigation. ,o1
The only other aspect of judicially-sponsored settlement programs
for which there is thorough empirical research data, according to
Provine, is the issue of litigant satisfaction. Even here, the author notes
that much more is known about attorney attitudes than about attitudes
of actual disputants who participate in these programs. For that reason,
Provine characterizes the information about attitudes as superficial.
What may be needed, she suggests, is "[c]lose analysis of [real]
settlement talk in court-annexed proceedings that allow for client
participation [in order to] shed light on the concerns lay persons bring
to these proceedings and the satisfaction they receive from those who
listen and respond."c0 Policymakers are therefore cautioned not to rely
too heavily upon attitudinal research findings which show high satisfaction with most alternative processes until there has been a closer
examination of the lay litigants' perceptions.
105.
106.
107.
108.

Id.
Id.
Id. at 103.
Id. at 107.
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From the foregoing synopsis of recent literature on some facets of
dispute resolution that are pertinent to Settlement Week operations,
there is a foundation upon which further study may be based. Reference
will be made again to some of these scholars' findings and opinions in
connection with the data analysis from the Settlement Week operation
in Cook County, Illinois. That discussion follows.
III.

RESEARCH STRATEGY

If the value of Settlement Week as a civil case processing tool for
urban trial courts is to be substantiated, then objective measures of
achievement must be assayed from reliable data. Because the trial court
which was the site of this study has had a relatively long track record
with its pretrial mediation program, there was an ideal opportunity in
this research to examine the performance of the experimental Settlement
Week model according to certain standards carefully drawn from an
institutionalized court-sponsored settlement program having a similar
objective. In order to advance the level of knowledge about the
Settlement Week prototype beyond the serious limits of mere descriptive
data, the central focus here was to collect data indicative of Settlement
Week's performance, compare it to the same or similar types of data
produced in selected pretrial mediation cases, and then analyze both
data sets to produce relative measures of achievement for the Settlement
Week operation. l09
Thus, the key question this research seeks to answer is simply
stated as follows: How successful is Settlement Week in attaining its
program objectives compared to similar performance criteria observed
in the operation of the circuit court's pretrial mediation program? The
reader is cautioned, however, not to regard this research as an evaluation of the circuit court's pretrial mediation program because perform109. Two kinds of data were collected. First, attorneys who had represented parties
in pretrial mediation cases and Settlement Week cases were surveyed. Of the 252
questionnaires distributed to attorneys who appeared in pretrial mediation sessions on
dates randomly chosen, 133 (53%) responded. Those attorneys had represented various
parties in 67 different law suits. Of the 761 attorneys in the Settlement Week group who
received questionnaires, 235 (31%) responded. They had represented various parties in
163 different law suits which had been submitted to Settlement Week mediators during
the dates set aside for the 1989 program.
Case file data then were collected and coded from all 67 of the pretrial mediation
cases for which one or more attorney questionnaires had been completed and returned.
For the Settlement Week group, case file data were collected and coded from 85 (50%)
cases randomly chosen from those law suits in which attorneys had responded to the
mailed survey.
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ance data from that operation has been utilized here only as a benchmark
against which to measure Settlement Week's relative success.
Given this fortunate ability to gauge the success of Settlement
Week in reference to criteria generated by an existing court-sponsored
settlement operation, a number of interesting hypotheses are immediately suggested to propel this research design. For example, in recognition of the important fact that pretrial mediation and Settlement
Week differ fundamentally in the method by which cases enter each
process, it is hypothesized that cases mandatorily referred to a judge
for pretrial mediation two years after filing settle less frequently than
cases voluntarily submitted by one party or another to mediation in
Settlement Week.
But the analytical construct is richer and more complicated than
just comparing settlement rates in two groups of cases. In fact, this
research focused on three groups of cases exposed to different combinations of voluntary and mandatory assisted settlement techniques. The
cases have been grouped for analysis as follows:
" Category I are those cases exposed to voluntary mediation
in Settlement Week but, by virtue of their. being less than
two years old, have not yet been ordered to come before a
judge for mandatory pretrial mediation.
" Category 2 are those cases submitted voluntarily to mediation in Settlement Week which are old enough to have
already been heard in the pretrial mediation program.
" Category 3 are those cases exposed only to mandatory courtordered mediation in the pretrial mediation program.
By analyzing data from each of these case categories, a more sophisticated and detailed image emerges to suggest when and how Settlement
Week tends to be most successful in resolving certain civil cases. It is
expected that factors influencing settlement will surface quite independent of the mandatory-voluntary nature of the settlement program which
ultimately facilitated the resolution.
By focusing also on the critical difference in these two assisted
settlement programs in terms of whether the case was mediated by a
judge or a lawyer, it is hypothesized that attorneys generally regard
fellow attorneys as being more effective mediators than judges. Similarly, attorneys are likely to convey higher expectations about real
prospects for settlement and issue resolution when appearing before a
mediator who is a practicing attorney than when required to mediate
with one who is a judicial officer. It is further hypothesized that lawyermediators will have conducted sessions more often than judges according to widely accepted patterns and standards typical of civil dispute
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mediation, and that will correlate with a higher success rate than is
found in mediations conducted by judges.
Nevertheless, while both kinds of mediations can be expected to
be perceived as having been fairly and respectfully conducted, overall
satisfaction with the process is expected to be higher in the institutionalized, judge-controlled program than in the more ad hoc lawyerdominated Settlement Week experiment. In the ensuing discussion, the
data has been examined in search of explanations which might account
for the ultimate findings on this question.
In terms of the stated goal of Settlement Week to expose attorneys
to the advantages of dispute resolution techniques other than the formal
litigation process, it is hypothesized that lawyers in Settlement Week
will exhibit generally more positive attitudes toward dispute resolution
alternatives than those lawyers who report from their experience with
mediation in the pretrial mediation program. It is likely, however, that
lawyers in Settlement Week are already more attuned to the advantages
of alternative processes when submitting a case for voluntary mediation
than are their counterparts who are compelled to appear before a judge
for a pretrial mediation session. Overall, the data is expected to reveal
that Settlement Week has led to marked progress in building a positive
image among lawyers about the utility of dispute resolution alternatives.
It is expected that achievement of this important goal will not be
dependent to any great extent upon whether or not individual cases
actually were resolved in the Settlement Week mediation session.
IV.

RESEARCH FINDINGS

Data collected in the course of this research is examined here in
three component parts. To understand how differences in case inventory
may have affected program performance in Settlement Week as compared to the circuit court's pretrial mediation system, data drawn from
court records of a sample of law suits treated in each program is
profiled and analyzed first. Then, the discussion will turn to important
attitudinal information gleaned from attorneys who were surveyed
following mediation sessions in either Settlement Week or pretrial
mediation. Profiles of each groups' responses will be presented and
compared with one another. Lastly, the analysis will turn to a slightly
more sophisticated search for evidence of relationships between some
important research variables which may help explain why Settlement
Week in the circuit court of Cook County performed as it did.
Throughout this discussion of research findings, Settlement Week
results compared and contrasted with like data drawn from the court's
pretrial mediation system. In making these comparisons, the intention
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is only to evaluate critically Settlement Week's performance relative to
pretrial mediation rather than to assess the empirical merits of pretrial
mediation itself. Much can be learned about Settlement Week by
measuring it against the benchmark of an institutionalized settlement
operation like the pretrial mediation system. But it is beyond the scope
of this article to focus directly on an evaluation of pretrial mediation
except for the limited purpose indicated.
A.

PROFILE OF CASE TYPE CHARACTERISTICS

As a program of the Cook County circuit court's law division,
Settlement Week was designed explicitly for cases filed as major law
suits in which the pleadings sought money damages in excess of $15,000.
It was anticipated that cases in Settlement Week would share many of
the characteristics of cases mediated in the circuit court's pretrial
mediation section, which is also a component of the law division. While
the composite data drawn from cases sampled in each group shows
major similarities, some interesting characteristics were noted among
the cases voluntarily submitted for mediation in Settlement Week which
were not shared by the pretrial mediation cases.
The entire sample group of Settlement Week cases were law suits
based on tort or negligence theories of recovery. No actions were
identified as suits based on contract, products liability or commercial
law theories. Only slightly less uniformity was noted in the population
of pretrial mediation cases, where 94% were tort or negligence actions
and 6% were contract actions. In both groups, the most common types
of tort actions identified by circuit court records were automobile
personal injury and medical malpractice.
The typical case in Settlement Week as well as in pretrial mediation
tended to be more complex than one plaintiff suing one defendant for
recovery. Indeed, these cases more often were multi-party lawsuits
which in the Settlement Week group averaged 3.29 parties and in the
pretrial mediation group averaged nearly 5 parties. Less than half
(41.2%) of the Settlement Week cases had only 2 parties and the range
was as high as 10, with a median of 3 parties per case. By comparison,
fewer than one in four (22%) of the pretrial mediation cases had just
2 parties and 9% had more than 10 parties to the action. While one
pretrial mediation case had 22 parties, the median number for this
sample population was 4 parties per lawsuit.

If a multiparty action is an indicator of case complexity, then so
is the incidence of counterclaims and third-party claims. Pretrial mediation cases were found to have a slightly higher incidence of counterclaims (22%) than did the Settlement Week cases (20%). But the
contrast in number of cases involving third-party actions is much more
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striking, with 24% of the pretrial mediation group but only 2% of the
Settlement Week population exhibiting this characteristic.
By conventional theory, the size of a lawsuit's claim for damages
can also be indicative of case complexity." 0
With this measure, the data collected from the two groups of case
files shows both contrast and consistency. For example, cases submitted
to the Settlement Week program had an average claim for damages of
$72,212, which was approximately 27% less than the typical pretrial
mediation case's claim for $91,796 in damages. By examining the
median value, however, it is clear that at $30,000 for both groups the
cases fall within a more consistent pattern in terms of their claimed
value. The sharp contrast in the mean values is explained by the fact
that some cases with extraordinarily high claims (in excess of $1 million)
were among the cases mandatorily included within the pretrial mediation group but not among the cases voluntarily referred to Settlement
Week. With no damage cap for law division cases, it is to be expected
that the universe of civil cases will include some with very large damage
claims. The pretrial mediation group better represents that universe
because all cases in the law division are mandated into that system.
Settlement Week, on the other hand, deals only with cases voluntarily
referred.
A good deal of consistency was found with respect to the types of
plaintiffs and defendants who generally were parties to cases in Settlement Week and pretrial mediation. Data indicates that 84 of 85 (99%)
plaintiffs in surveyed Settlement Week cases were private individuals,
whereas defendants in those cases tended to be private persons only
63% of the time. Corporations were the next most common defendants
(19%), followed by government defendants (16%) and trailed by
institutional defendants, such as hospitals and schools (2%).
Compare that to pretrial mediation cases in which 84% of the
plaintiffs were private persons and 14% were corporations. On the
defendant side, private persons made up 46% of these parties followed
by corporate defendants at 30%, government defendants at 15% and
institutional defendants at 9%. It is likely that differences in defendant
party type make little meaningful distinction for purposes of this
analysis since insurance companies are the real defending parties in the
vast majority of cases. Being a government defendant, however, may
pose a real difference in behavior toward settlement since many government entities in Cook County are self-insured. Nevertheless, it
110. Bakke & Solomon, Case Differentiation: An Approach to Individualized Case

Management, 73

JUDiCATURE

17, 18 (1989).
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should be noted that in both the Settlement Week group and the
pretrial mediation group, the percentage of government defendants was
virtually the same at 160%o and 15010 respectively.
The extent to which pending cases had come before a judicial
officer for attention was another measure taken in connection with this
research plan in order to compare Settlement Week and pretrial mediation caseloads. By this measure, it is possible to infer something not
only about the complexity of a case but also about the degree to which
a case may be consuming precious judicial resources. In turn, those
law suits mark themselves as cases for which there ought to be a
healthy incentive to resolve in an alternative fashion. In the sample of
Settlement Week cases, motion hearings averaged just over 4 per case
with a median of 3 per case. All but 6 of the sample cases (9201o) had
at least one motion hearing, and one case had 30. Contrastingly,
motion hearings in the pretrial mediation group averaged substantially
higher at 7 per case, and 970o of the sampled cases had at least one
motion hearing. The median number of motion hearings in the pretrial
mediation group was 5, a differential of 6607o above the median for
the Settlement Week sample.
Perhaps just as telling as the raw number of motion hearings is
the extent to which motions were unresolved at the time a case was
heard in the mediation process, either in Settlement Week or pretrial
mediation. Here the data indicates that motions were pending before
the court in only 2007o of the cases when mediated in the Settlement
Week program. By contrast, 45%o of all pretrial mediation cases had
motions pending when heard before a judge in pretrial mediation. Of
course, part of pretrial mediation's function is to address and resolve
motions raised in preparation for trial so one would expect to find in
this group a greater number of cases with motions pending.
Related measures suggesting whether or not a casetype may be
consuming judicial resources prior to trial are the frequency with which
continuances are granted and the extent to which discovery is undertaken in each case. With respect to continuances, it must be noted that
these events occur in the law division of the Circuit Court of Cook
County not to postpone a scheduled trial date, but rather as part of
the pattern of pretrial activity when procedural and dispositive motions
are put before the court. For the average case in the Settlement Week
sample, continuances were granted 1.3 times. However, more than half
of all those cases (52010) had no continuances granted at all, making
the mean number of continuances zero. Continuances were a far more
frequent occurrence in the pretrial mediation caseload where the average
case was continued nearly four times, and 9701o of all cases had at least
one continuance. The data suggests that from filing to mediation
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readiness, Settlement Week cases proceeded relatively uninterrupted by
continuances, which generally are interposed to delay action on procedural and dispositive motions. To some extent, continuances in pretrial
mediation are a tool used by the court to keep cases coming back for
further attempts at settlement.
Far less disparity exists between these two groups of cases regarding
the incidence of discovery prior to trial. Patterns of discovery usage
are virtually identical. Thus, for Settlement Week cases, one or more
discovery depositions were taken in 8401o of the law suits examined.
Use of interrogatories and requests for production were also very
common at 96% and 94% respectively. The pattern of use in the
pretrial mediation group showed extraordinary consistency, with depositions being taken in 82% of all cases, interrogatories in 94% of all
cases, and requests for production in 89% of cases. What seems clear,
however, is that given the different patterns of motion hearings and
continuances, the nature of discovery may be the same for Settlement
Week cases and pretrial mediation cases but compliance with and
execution of discovery devices apparently proceeds with less court
supervision in the Settlement Week cases than in pretrial mediation
cases. That phenomenon may in turn be attributable to the less complex
nature of the typical Settlement Week case.
In search of an explanation for some of the differences in caseload
characteristics noted above, it is plausible that age of a caseload is a
reliable predictor of the presence of variables which generally are
indicators of case complexity. In other words, one might expect that
complex cases take appreciably more time to process and are therefore
older pending cases and older at time of ultimate termination than less
complex cases. If that were true here, then the pretrial mediation
sample cases (which have some objective evidence of greater complexity)
should generally be older than the Settlement Week cases even though
they originate from the same pool of cases in the law division.
The data, however, does not definitively support this theory.
Consider first the average age of pending cases in each group according
to casefile data gathered in early 1990. Of the Settlement Week cases
in the sample which were still pending, the average age was 46.45
months and the median age was 47.5 months. But in the pretrial
mediation group the average age of cases pending was more than two
months shorter at 44.18 months, and the median age was shorter still
at just 42 months. If ages of cases terminated are compared, however,
the data shows Settlement Week cases successfully resolved after mediation to be an average of 36 months old with a mean age of 35
months. That is in contrast to the pretrial mediation cases which
averaged 42 months of age at termination with a median age of 36
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months. Note also that in comparing aging data in these two programs,
cases are always at least two years old when referred to pretrial
mediation. No such minimum age characterizes the Settlement Week
cases.
As a final point of comparison of basic caseload characteristics
between the sampled cases in Settlement Week and pretrial mediation,
it is only marginally instructive to consider the rate at which these law
suits were successfully terminated following completion of mediation
in each program. Of the 85 cases examined in the Settlement Week
program, 56 or 71% of those casefiles showed that the suit had been
terminated within five months or less of the last mediation session. For
the 67 pretrial mediation cases studied, only 12 or 180o reflected a
termination order. If the entire caseload is considered in each program,
however, termination rates are much closer to one another than the
sample cases would otherwise suggest. Thus, administrators of the
Settlement Week program reported a settlement rate of 34% in 1989.
In 1988, the latest year for which data is available, the circuit court's
pretrial mediation section reported a termination rate of 490 of new
cases assigned during that calendar year. Because progress toward
settlement in pretrial mediation is incremental and gradual, whereas
Settlement Week is a consolidated push toward resolution of the case
during a condensed time period, one would expect a glimpse at pretrial
mediation's caseload to show a lesser number of settlements. Long
term, however, pretrial mediation apparently exceeds the disposition
rate of a "crash" program like Settlement Week.
Another dimension of the Settlement Week caseload composition
warrants further consideration apart from general comparisons with
the pretrial mediation case inventory. As was indicated in the earlier
description of the strategy employed for this research, Settlement Week
cases may be grouped according to their exposure or lack of exposure
to prior court-controlled mediation efforts in the pretrial section of the
law division. Within the Settlement Week population, cases voluntarily
submitted for mediation were either over two years old and therefore
previously in pretrial mediation by court rule, or they were cases not
yet two years old and therefore not yet exposed to mandatory mediation
before a judge of the pretrial section. A review of the characteristics
of cases in the latter category could be revealing and may have a
bearing on the hypothesis suggested in the literature that older cases
and cases exposed to more than one mediation session have a better
chance of settling in a program like Settlement Week.
In the Settlement Week sample of eighty-five cases, fifty-six (66%)
were two or more years old and previously had undergone at least one
session before a pretrial mediation judge. Conversely, twenty-nine cases
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(3407o) in that group were younger cases not yet ordered by court rule
to appear at pretrial mediation. This is generally consistent with the
whole of the 1989 Settlement Week inventory where approximately 93
of 253 cases (36%) were less than two years old at the time of the
program. Perhaps the most striking difference to be noted in comparing
these two groups of Settlement Week cases is the appreciably higher
settlement rate (82%) achieved for the younger cases than for the cases
old enough to have been mediated by the circuit court prior to
Settlement Week (66%). Cases settled without prior exposure to pretrial
mediation had an average age of only 14 months at termination,
whereas cases successfully mediated post treatment in pretrial mediation
had an average age of 52 months at termination. Reported settlements
averaged $9,875 and $16,786 respectively.
If the temptation is to lightly dismiss this disparity in settlement
rates for Settlement Week cases by attributing it to marked differences
in case complexity for the older cases, the data does not clearly sustain
that view. The average amount claimed in the Settlement Week cases
under two years old was actually slightly higher at $65,224 than the
claims typical of the older group, where the average was $60,357. If a
large number of parties is an indicator of complexity, the difference
between these groups of cases is marginal since the younger cases
averaged 3 parties and the older cases averaged just 3.45 parties. For
each group, all cases studied were tort claims and all plaintiffs but one
were private persons. Nor do differences in composition of defending
parties provide much assistance in explaining the differences in settlement rates. Government defendants were parties in one out of five
cases in each group, and corporations were defendants in one out of
four cases in each group. Neither were there any appreciable differences
in discovery patterns between the groups which would account for the
settlement rate disparity.
One measure, however, where an important difference emerges
between the older Settlement Week cases and the younger ones is in
the amount of judicial attention each had as reflected in the number
of motion hearings held and continuances granted. It seems that
Settlement Week cases beyond the age of two years had twice as many
motion hearings at an average of 5.11 per case as the younger cases,
which averaged just 2.31 motion hearings per case. Continuances also
were more commonly granted in the older cases (1.9 per case) as
compared to the younger cases (.21 per case). It is appropriate to
consider, however, that the incidence of these events requiring judicial
attention is logically correlated with case age rather than case complexity. Differences in these measures really may not be indicative of case
complexity, which therefore means that case simplicity does not account
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for a better settlement rate among younger Settlement Week cases
compared to those aged two years and over.
Without overemphasizing the weight that should be attached to
the different rates of settlement for cases which did and cases which
did not have prior exposure to court-assisted settlement in pretrial
mediation, some cautious observations may be made based upon the
data. One, of course, is that there is evidence here to contradict the
hypothesis that cases exposed to multiple assisted settlement opportunities have a better chance of settling. In the circuit court of Cook
County, at least, a lower rate of settlement was achieved for cases
which had been through pretrial mediation and Settlement Week than
for cases which had been through Settlement Week exclusively. And
since comparisons of certain measures of case complexity offer few
clues to explain the difference in settlement rates, case age emerges as
the variable most powerful in influencing whether or not a case will
settle in a court's assisted settlement process. Simply stated, younger
cases appear to be more amenable to settlement in Settlement Week
than older cases when the demarcation is at approximately two years
from the date of filing.
It may be that Settlement Week operations would be improved,
therefore, if the program was designed to target cases before they reach
their two year anniversary and to minimize the number of older cases
referred to the program. Nothing here suggests that previous referral
of a case to the circuit's pretrial mediation section hinders successful
mediation in Settlement Week. There simply is no evidence that a prior
mediation conference enhances the likelihood of success in Settlement
Week. Again, age of the cases treated seems to have the most profound
effect on the success rate in Settlement Week.
B. PROFILE AND ANALYSIS OF ATTORNEY ATTITUDES
Experts have debated to some extent the value of attorney attitudes

towards dispute resolution alternatives as a measure of program performance. In part, some critics have expressed doubt that attorney
satisfaction can reveal as much about the quality and efficacy of
systems designed as alternatives to the adversary process as could the
opinions of their clients."' To be sure, attorneys can be expected to
perceive these ADR systems differently than litigants, and attorneys
may also ascribe to measures of success that are different from if not
inconsistent with their clients' objectives in pursuing alternative dispute
resolution methods.
111. Provine, supra note 98, at- 105-107.
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With this caveat in mind, however, attorney attitudes have a place
in ADR evaluation research because lawyers tend to control client
access to dispute resolution options in all but the most minor types of
litigation. Equally important is the ability to direct important and
sometimes complex process questions to attorneys which clients typically
would be ill equipped to answer accurately. On a more practical level,
clients for whatever reason simply are not routinely present during
mediation sessions like those conducted in either Settlement Week or
pretrial mediation, making it impossible to survey their attitudes about
a process they did not witness.
Any assessment and comparative analysis of opinion solicited from
lawyers engaged in these different dispute settlement programs would
be suspect if there were vast unexplained differences in the composition
of respondents in each group. For this research, therefore, attorneys
were asked to report whether they represented plaintiff or defendant in
the case and whether they had principal responsibility for the law suit
mediated. So that subsequent discussion of questionnaire responses is
in proper context, the breakdown of plaintiff and defendant respondents in each group is worth noting. The composition is surprisingly
similar, with 46% of the pretrial mediation respondents and 44% of
the Settlement Week respondents representing plaintiffs. On the defense
side, the breakdown was 49% in the pretrial mediation group and 54%
in the Settlement Week group. As for the degree of participation in
the study by principal attorneys, the data shows that 75% of the
respondents in pretrial mediation and 97% in Settlement Week reported
having had primary responsibility for the cases mediated. It was
anticipated that fewer principal attorneys would be surveyed in pretrial
mediation than in Settlement Week given the serial nature of scheduled
hearings designed to prepare cases for trial in the pretrial mediation
section.
The only additional demographic information sought from responding lawyers was the number of years of law practice. Here the
respondents show even greater congruence, with pretrial mediation
attorneys averaging 12.08 years of law practice experience and the
Settlement Week attorneys averaging 12.42 years.
A series of questions directed to attorney respondents was designed
to reveal richer texture about the cases drawn for study in each group
which could not be gleaned from court files. For example, lawyers
were asked to rate the complexity of the cases mediated in terms of
legal issues, proof of liability and damages. Possible responses ranged
from "very simple" (1) to "very complex" (4).
This data confirms what the casefile data discussed earlier had
hinted based on objective criteria regarding the generally more complex
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nature of cases in the pretrial mediation group compared to cases in
Settlement Week. Specifically, 82% of attorneys with cases in Settlement Week said the legal issues were either very simple or somewhat
simple compared to 64%'0 of the pretrial mediation attorneys. Nearly
the same comparative spread was reported as to perceptions of the
evidence on liability in each group of cases, where 73% of Settlement
Week lawyers thought it was simple or somewhat simple and only 53%
of the pretrial mediation lawyers viewed the evidence that way. Proof
of damages, it seems, was the most complicated aspect of cases in both
groups but the pretrial mediation lawyers still characterized that issue
as simple or somewhat simple 50% of the time, whereas Settlement
Week lawyers saw it that way in 60% of their cases. If scores are
averaged, the pretrial mediation lawyers ranked legal issues as the least
complex at 2.20, followed by evidence on liability (2.52) and then proof
of damages (2.53). The same ranked order appears in the Settlement
Week group, but with noticeably lower average scores reflecting an
overall perception of greater case simplicity.
The average value of claims and settlements previously has been
discussed based on amounts reflected in court records. However, it is
useful to return briefly to that subject because lawyers were asked
sightly different questions which bear on this same topic. Rather than
ask attorneys the amount sought in the pleadings, they were asked to
state the amount sought by the plaintiff at the start of the mediation
session. As follow up questions, they were then asked whether the case
had settled and if so, for what amount. One would expect that
differences would surface as to the asserted value of a case at the time
of a court-sponsored mediation session compared to the value initially
asserted at the pleading stage. Indeed, the data confirms those differences. For Settlement Week cases, the average claim at the start of
mediation was $58,597, but at the pleading stage it was $72,212. This
value at the start of mediation in Settlement Week is less than onethird (31%) the average claim of $188,155 asserted by plaintiffs at the
commencement of pretrial mediation.
Lawyers in Settlement Week reported achieving settlement in 66%
of the cases, compared to casefile data which showed a settlement rate
of 7107. Lawyers in pretrial mediation, on the other hand, reported
reaching settlement in 13% of the surveyed cases, compared to casefile
data reflecting a settlement rate of 18%. As previously noted, overall
settlement rates were actually lower for Settlement Week and higher
for pretrial mediation. Since relatively few court files reflect settlement
amounts, the data reported by attorneys must be regarded as a more
accurate indicator of average settlement values because of the greater
number of cases in which amounts were disclosed. For Settlement Week

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

[Vol. 11

cases, reported settlements averaged $27,051 with a median value of
$13,000. Far higher settlement amounts were reported in pretrial mediation cases where the average settlement was $107,500 and the median
was $100,000.
Beyond their reports of claims and settlements, attorneys in Settlement Week and pretrial mediation were asked certain questions about
their preparation of the case for mediation. One such question was
whether or not any settlement offers or demands had been made prior
to the mediation session. Cases volunteered for mediation in Settlement
Week were expected to show a higher incidence of prior settlement
offers because evidence of movement toward settlement was likely to
have motivated one of the parties to volunteer the case for Settlement
Week. This hypothesis is supported by the data which shows that 77%
of all Settlement Week cases had demands or offers made prior to the
mediation session. Among pretrial mediation cases only 64% reported
instances of prior offers or demands. That one-quarter to one-third of
these civil cases came to mediation having had no prior communication
of offers or demands is, however, a discouraging signal reflecting some
degree of lawyer aversion to "opening" settlement talks.
A somewhat related question perhaps suggestive of attorney readiness for serious settlement negotiation in a structured environment is
the number of hours each attorney reported having devoted to the case
as of the time of mediation. It also could be inferred from this data
that lawyers inclined to volunteer a case for Settlement Week would
have spent less time preparing a case for trial than lawyers whose cases
are before the court for mandatory mediation after the second anniversary of filing. Here, the data confirms that a significant difference
between average time spent on a case exists between the pretrial
mediation attorneys and the Settlement Week attorneys. Lawyers in
pretrial mediation reported spending an average of 57.92 hours on a
case with a median of 30 hours. Among Settlement Week attorneys,
the average number of hours was 37.3 while the mean was 27.5. It is
not clear, however, whether lesser amounts of attorney time in a case
can be regarded as a reason to cooperate early in serious settlement
discussion or should be viewed as evidence of deficient preparation
necessary for fruitful mediation of the case.
Arguably the most incisive questions directed to attorney respondents were those designed to measure attitudes toward the settlement
process each experienced. First, the survey instrument incorporated
certain key questions intended to expose each attorney's attitude toward
the general concept of institutionalized settlement programs. The expectation was that lawyers whose cases were volunteered for Settlement
Week would exhibit less hostility than others to strong and persistent
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court involvement in settlement efforts. Lawyers were presented short
statements of opinion and were asked whether they agree (strongly or
mostly) or disagree (strongly or mostly). Values from 4 (agreement) to
I (disagreement) were then assigned to those responses in order to
calculate relative attitudes and compare answers.
When asked whether they felt the session they experienced "would
have been more successful without [a judge] or [a neutral third party]
involved," 91% of the Settlement Week respondents disagreed or
strongly disagreed. Among pretrial mediation lawyers, 9407o disagreed
or strongly disagreed with the statement. Consistent with their general
appreciation for the value of a neutral, lawyers in both groups showed
virtually no desire to exclude the courts from scheduling settlement
conferences. When asked whether they prefer to arrange their own
settlement conferences without court assistance, 8206 of Settlement
Week lawyers and 810o of pretrial mediation lawyers disagreed or
strongly disagreed. But when asked about the, most influential settlement inducing device, 520o of Settlement Week attorneys and 65% of
pretrial mediation attorneys agreed or strongly agreed that it is the
setting of a firm trial date that influences settlement more than anything
else.
That attitude may reflect unfavorably upon the efficacy of judicial
participation in settlement, but even more unexpected was the response
to the statement that the case handled "will settle or would have settled
without any intervention by the court." Among pretrial mediation
attorneys the response to that assertion was overwhelmingly negative
(73% disagree), but the Settlement Week respondents were evenly split
between those agreeing and those disagreeing with the statement. At
the same time, more than half (52%) of the Settlement Week lawyers
agreed that the outcome in mediation was better than they would have
expected at trial. Considerably less confidence about outcome potential
was expressed by pretrial mediation lawyers, 65% of whom agreed that
they had no expectation that the session would lead to settlement. On
balance, data generated through this series of questions tends to support
the hypothesis that Settlement Week lawyers exhibit a slightly more
positive attitude toward institutionalized settlement programs than the
general attorney population represented in the pretrial mediation respondents. However, the measures seemed to generate somewhat inconsistent aggregate responses.
Yet another series of questions directed to participants in Settlement Week and pretrial mediation was designed to probe and compare
attorney attitudes towards certain measures of process fairness and
utility. In posing these questions, it was initially believed that marked
differences would surface as to attorney perception of mediation ses-
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sions conducted by judges versus mediation sessions conducted by
fellow lawyers. Once again, the format employed here was to offer a
statement of opinion and ask each respondent to record agreement or
disagreement with it. Responses were scored on a scale ranging from 4
for strongly agree to I for strongly disagree.
Much of the credibility of dispute resolution alternatives would
seem to depend on the ability of those systems to achieve a level of
fundamental fairness in the way they operate that conveys respect both
for individual litigants as well as for their own processes. Systems such
as pretrial mediation might have an edge winning this kind of respect
and acceptance among attorneys because they are integral components
of the circuit court and operate with judicial officers as mediators. If
that is the assumption, then the data shows commendable achievement
of the Settlement Week program in meeting high expectations. Consider, for example, the questions directed to fairness. When asked
whether the rules and procedures used in pretrial mediation were fair,
100% of the respondents either agreed or strongly agreed that they
were. As for the judge's performance as mediator, 99% of the pretrial
mediation lawyers agreed with the statement that "the judge tried hard
to be fair." And when asked whether the pretrial mediation judge gave
adequate attention to both sides, 95% agreed that the judge had done
SO.
Those remarkably high standards set in pretrial mediation were
nearly matched when the same questions were put to the Settlement
Week attorneys. Thus, 99% agreed that the system's rules and procedures were fair, while 97% believed that the mediator tried hard to
conduct the session fairly. Settlement Week mediators also measured
up to the high standards set by judges in terms of impartiality because
97% of surveyed attorneys agreed that mediators gave adequate attention to both sides.
Related measures of fairness and process integrity are suggested in
response to yet another series of questions, and once again the circuit
court's pretrial mediation program has achieved a record of very high
standards of performance. Mediation is generally characterized by the
parties' retention of control over the outcome, so in a program
operating effectively the participants should not feel pressured by the
mediator to forge an agreement inconsistent with their perceived interests. Fairness and integrity also are at risk to the extent that parties
perceive they cannot fully participate, are given inadequate time to
discuss issues and are treated to a superficial proceeding conducted by
an unprepared mediator. Among attorneys surveyed on these issues in
pretrial mediation, the perception of loss of control over the process
conducted by judges was very low at only 150%. Even fewer attorneys
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(11%) in Settlement Week had that unfavorable impression about
mediations conducted by lawyers.
Inability to participate fully in the mediation was rarely a problem
among pretrial mediation lawyers, 98076 of whom agreed that they were
able to participate fully. Their counterparts in Settlement Week responded similarly to that question 9700 of the time. Furthermore,
neither pretrial mediation sessions nor Settlement Week mediations
were viewed as having been only superficial proceedings, since 95076 of
respondents in each group agreed that there was sufficient time to fully
discuss issues, and the mediators seemed prepared to the overwhelming
majority of attorneys in each group. Slightly lower marks were reported
by attorneys for the thoroughness of sessions in each program, but still
8106 of the pretrial mediation sample and 8606 of the Settlement Week
sample felt sessions had been thorough.
Fairness clearly is important to the success of an alternative dispute
resolution process, but achievement must also be measured in more
pragmatic terms. If significant progress toward settlement is to occur,
the parties must approach mediation seriously and with an understanding of its purpose. And even though full settlement is not always a
realistic expectation, a dispute resolution technique which fosters progress toward agreement is likely to be viewed by attorneys as having
utility. Those perceptions of utility were measured in this research with
a series of statements structured to allow respondents to note agreement
or disagreement. Among attorneys participating in both types of programs, there appeared to be virtually no confusion about the purpose
of the session considering that 9706 of the pretrial mediation group
and 99% of the Settlement Week group asserted having understood the
purpose. As to whether or not all participants took the mediation
session seriously, however, 1406 of the pretrial mediation respondents
and 12% of the Settlement Week respondents disagreed with the
statement that all parties approached the process seriously. No difference was discernible in the respondents' reports of overall comfort with
the processes, where 950o of attorneys in each sample agreed that they
were comfortable with the way the sessions had been conducted.
More concretely, and perhaps attributable to the factors just
mentioned, at least some degree of progress toward resolving the
mediated disputes was reported by the attorneys in both pretrial
mediation and Settlement Week where 8100 agreed that the session
helped simplify or settle issues. Just as important as resolving issues in
dispute is mediation's objective of encouraging participating lawyers to
focus on the merits of the case. According to this data, that objective
was achieved among 760o of the pretrial mediation attorneys and 80%
of Settlement Week attorneys. In these performance areas where it had
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been expected that the institutionalized, judge-controlled pretrial mediation program would generally surpass Settlement Week, there is
clearly encouraging data attesting to the ability of lawyer-mediators
assembled on an ad hoc basis in a program like Settlement Week to
deliver dispute resolution services of the same high quality as provided
by judges and to achieve comparable results.
Generalizations about ideal or optimum mediation techniques are
difficult to make, although some dispute resolution scholars have
documented a continuum of activities ranging from "active" behaviors
to "inactive" behaviors typical of the mediation process.,' Regardless
of the techniques employed, "the central quality of mediation ... [is]
its capacity to reorient the parties toward each other, not by imposing
rules on them, but by helping them to achieve a new and shared
perception of their relationship, a perception that will redirect their
attitudes and dispositions toward one another.""' 3 No effort was made
in this research to make or even to measure subjective characterizations
about the relative effectiveness of mediator techniques or styles, but
there was an interest in documenting the incidence of various common
mediator behaviors and then comparing those most frequently employed by judge-mediators to those most frequently employed by
lawyer-mediators.
Without probing for their preferences, lawyers in both pretrial
mediation and Settlement Week simply were asked whether the judge
or attorney used "acceptable techniques" to encourage settlement.
Showing remarkable consistency, 97% of the pretrial mediation lawyers
and 94% of Settlement Week lawyers agreed that acceptable techniques
had been used. Separately, lawyers in both groups were given a list of
thirteen mediator behaviors and were asked to indicate which behaviors
occurred in the course of their mediation session. Following the basic
structural analysis authored by Riskin in his research, the behaviors
were listed (but not identified) in order from the least active to the
most active mediator behaviors. The most commonly cited behavior
noted by attorneys whose cases were handled by judges in pretrial
mediation was "the mediator provided a suitable environment for
negotiation," a behavior noted by 63% of the respondents. That same
behavior was the most often chosen option by an even larger percentage
(74%) of the Settlement Week lawyers. Both groups also agreed that
112. Riskin, The Special Place of Mediation In Alternative Dispute Processing, 37
U.FLA.L.REv. 19, 26 (1985).
113. L. Fuller, Mediation: Its Forms And Functions, 44 S. CAL.L.REv. 305, 325
(1971).
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the second most common behavior exhibited by both judge and lawyer
mediators was "urging participants to agree to talk," an option chosen
by 5700 of respondents in both groups.
The behaviors just discussed ranked first and second for both
types of mediators and fall within the range of inactive techniques. But
the judges' third most commonly observed behavior (4607o), "suggesting
solutions," is characterized by Riskin as a very active approach to
mediation. While it was also frequently a factor in Settlement Week
mediations (52076), "suggesting solutions" was only the fifth most
commonly cited behavior in that group. The least often cited behavior
of judges in pretrial mediation, reported by only 11 0 of those surveyed,
was "helping parties understand the mediation process." Among lawyer-mediators in Settlement Week, the fewest (320/o) were observed
helping participants develop their own proposals.
While these similarities are intriguing, sharp differences in mediator
styles were also noted. For example, more than twice as many Settlement Week lawyers (5500) as pretrial mediation lawyers (2500) saw
their mediators act to defuse unrealistic expectations. Similarly, Settlement Week mediators (420c) were more than twice as likely as pretrial
mediation judges (200c) to have tried persuading participants to accept
a particular solution in the case, a behavior distinguished by Professor
Riskin as the most active of all mediation techniques. But recalling the
exceptionally high degree of approval each group of lawyers gave to
the mediation techniques employed by judges in pretrial mediation and
attorneys in Settlement Week, there is no basis here for concluding
that lawyers in either group objected to any particular mediator style
even though a variety of styles has been documented. Nor is it even
clear that lawyers were shown to have behaved appreciably more
actively as mediators than judges since about the same degree of activist
behavior was observed among both types of mediators, even though
manifestations of activism were somewhat different in each group.
In another area of inquiry, attorneys whose cases did not settle
were asked to indicate major reasons for failure to reach settlement.
From a list of twelve options, respondents were instructed to select
three reasons which best explain why the case did not settle. For
Settlement Week cases which were not resolved, the three reasons most
commonly cited were that the parties were too far apart in their
assessments of the case, the parties could not resolve disputed damages
and the insurance carrier involved was unwilling to negotiate. Two of
those three factors were also most commonly reported by attorneys
whose cases did not settle in pretrial mediation. In the top three factors
cited, the need for additional discovery was indicated more often than
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insurance carriers who were unwilling to negotiate in the pretrial
mediation cases.
Perhaps it is evidence of effective case screening techniques employed in Settlement Week that failure to settle was attributed only 6%
of the time to a need for additional discovery, and in only one case
was settlement reportedly hindered by the pendency of a motion for
summary judgment. Due to the nature of the pretrial mediation process,
with its dual emphasis on mediation and progress toward trial readiness,
one would expect to find incomplete discovery and pending motions to
be frequent obstacles to settlement in many sessions scheduled before
those judges.
A series of seminal questions remaining to be discussed pertains
to attorneys' perceptions of dispute resolution skills and techniques
generally, with particular emphasis on how those perceptions might
have been influenced by their experience in a program like Settlement
Week. Answers to questions in this realm help determine whether
Settlement Week has achieved its goal of exposing attorneys to the
advantages of dispute resolution techniques other than the formal,
traditional process. This research was undertaken with the assumption
that lawyers whose cases had been voluntarily referred to mediation in
Settlement Week would exhibit a higher regard for alternative dispute
resolution systems and would perceive a greater need for ADR skills in
order to be successful practitioners than would their counterparts
surveyed in pretrial mediation. If that phenomenon were to be confirmed by the data, then Settlement Week proponents to some extent
may be "preaching to the choir" and may be making little headway
adjusting the attitudes of those who actually need to develop a healthier
view of ADR.
When the data is examined, however, the message it sends does
not comport with that somewhat dire hypothesis. To be specific,
attorneys surveyed after sessions in pretrial mediation and Settlement
Week were asked to rate, on a scale of one (low) to five (high), their
perception of the need for skill in dispute resolution techniques like
mediation as it relates to their success as practicing attorneys. Once
again using the pretrial mediation group to set the standard against
which others are to be measured, it was discovered that lawyers in that
group displayed a surprisingly high regard for the need for ADR skills,
with an average score of 3.84 out of five. Assuming that the middle
score of three is minimally positive, then 96% of those surveyed
indicated a positive perception of the need for attorney skill in dispute
resolution techniques. Compare that to the responses of attorneys in
the Settlement Week group where 90% rated the importance of ADR
skills at 3 or higher. A slightly higher percentage (250o) of Settlement
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Week lawyers than pretrial mediation lawyers (210) perceived ADR
skills as being critically important (5), but the mean score of 3.8 among
Settlement Week lawyers was nearly the same as the mean for pretrial
mediation lawyers.
On the related theory that attorneys serious about dispute resolution's vitality would be expected to make a practice of discussing the
matter with clients, lawyers were asked whether they ordinarily discuss
dispute resolution options with clients. Surprisingly few (440o) of the
lawyers in Settlement Week reported doing so, but more than twothirds (69%) of the pretrial mediation lawyers said they discuss ADR
options with clients.
Contrary to the hypothesis, attitudes toward ADR among the
general population of attorneys represented in the pretrial mediation
sample are distinctly positive and even slightly more positive than the
attitudes of the Settlement Week group. But where Settlement Week
excels is in moving attorney perception about ADR's utility in a positive
direction as a result of the experience with mediation in that program.
Thus, when asked whether their perceptions of alternative dispute
resolution's utility to their law practice had been improved because of
the Settlement Week experience, 66% of the Settlement Week lawyers
responded affirmatively compared to just 290o of the pretrial mediation
lawyers who responded affirmatively to a similar question about their
experience. Even more encouraging is the data confirming that 9307 of
the Settlement Week attorneys would recommend this mediation program to a colleague who had a similar case. If willingness to recommend
the program is a barometer of overall satisfaction, then clearly satisfaction did not depend on whether or not the cases mediated were
actually settled.
C. PREDICTORS OF SETTLEMENT WEEK SUCCESS: ATTITUDES AND
OUTCOMES

Settlement Week succeeds as a dispute resolution technique when
the mediation conference helps the parties to reach an agreement that
amicably ends their law suit, but it is also successful when it alerts
participants to the value of non-adversarial methods of conflict resolution. The third dimension of this article posits that some research
variables identified and described in the first two parts of this discussion, in varying degrees, are predictive of successful Settlement Week
performance. The presence or absence of a variable can sometimes
affect settlement prospects, or it can influence participant attitudes, or
it may even do both. Policymakers mindful of these findings may be
able to take steps to enhance existing Settlement Week programs or
design new programs to achieve optimum results.
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1. To What Extent is Settlement Affected By Objective Evidence of
Case Complexity?
In the course of this research, case file data was collected from a
sample of Settlement Week and pretrial mediation law suits. By grouping variables which are associated with case complexity and then
controlling for the "pending" variable, it is possible to discern whether
complexity of a case helps or hinders settlement. The crosstabulation
below (Table 1) captures that data by contrasting settled and pending
cases in both groups based on number of continuances, number of
motion hearings, number of parties, and average amount of claim.
Table 1
Objective Measures of Case Complexity
Average For:
Number of
Motion Hearings
Number of
Continuances
Number of
Parties
Amount of Claim

Pretrial Mediation Cases
Settled
Pending
(N = 12)

(N = 55)

Settlement Week Cases
Settled
Pending
(N = 61)

(N = 24)

7.42

7.05

3.92

4.75

3.50

3.96

1.34

1.29

4.58
36,100

5.05
57,215

3.13
66,909

3.71
49,583

Of some interest is the observation that in comparing pretrial
mediation and Settlement Week cases there is an opposite relationship
between average values of cases settled and average values of cases
pending. In the Settlement Week group, the average value of settled
cases was 35% higher than the average value of pending cases. The
opposite but more predictable relationship was found among the pretrial
mediation group where the value of pending cases exceeded the value
of settled cases by 58%. No other complexity variables in the Settlement
Week group show this kind of inverse relationship between measures
for cases settled and measures for cases pending. Otherwise, it may be
generally observed that settled cases in both programs had lower average
scores for most measures of case complexity than cases which were
pending.
2. To What Extent is Settlement Affected by Perceptionsof Case
Complexity?
Comparisons of aggregate data have already been made between
Settlement Week lawyers' perceptions of case complexity and the perceptions of their counterparts in pretrial mediation. Now it is appropriate
to consider whether cases in each group which are viewed subjectively
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as less complex show a better rate of settlement than cases the lawyers
regard as complicated. Table 2 shows the average scores among settled
cases and pending cases, where 1 is the simplest rating and 4 is the most
complex. A pattern one might have expected to see here is that settled
cases in each group are perceived by lawyers as being less complex than
cases which did not settle.
Table 2
Subjective Measures of Case Complexity
Average
Scores For:
Legal Issues
Evidence of
Liability
Evidence of
Damages

Pretrial Mediation Cases
Settled
Pending

Settlement Week Cases
Settled
Pending

(N = 17)
2.41

(N = 116)
2.17

(N = 154) (N = 81)
1.83
1.84

2.59

2.51

2.08

1.96

2.35

2.56

2.25

2.28

No clear pattern seems to emerge from this data other than the
observation that the average scores among both settled and pending
cases do not differ substantially on any measure. Certainly the three
instances depicted in the crosstab in which the complexity rating for
settled cases is higher than the rating for pending cases are enough to
raise serious questions about the notion that perception of case complexity is a strong predictor of success or failure in mediation. To the
extent the expected correlation is present at all, it is demonstrated rather
strongly in the perception of evidence of damages among the pretrial
mediation cases where the settled cases were rated noticeably less
complex than the pending cases. But among the Settlement Week cases
there is virtually no difference in perceived complexity as to evidence of
damages between those suits that settled and those that did not.
3. To What Extent are Settlement ProspectsEnhanced When Cases
Mediated Have "'Ripened?"
The existence of a prior settlement offer or demand in a case can
be seen as an indication that the parties have reached a threshold level
of readiness to engage in serious and productive negotiation discussions.
Similarly, a case in which one or more motions is pending resolution
by the court at the time of mediation is arguably less likely to be
successfully negotiated, because the ruling on the pending motion could
potentially affect the posture of the case. The presence of the former
and the absence of the later suggest cases which are ripe for productive
mediation in a court-sponsored dispute resolution system. To test that
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theory, the independent variable "settlement" was crosstabulated with
the ripeness variables to produce the following data:
Table 3
Ripeness Indicators
Presence of:
Prior Offer
or Demand
Pending Motions

Pretrial Mediation Cases
Pending
Settled

Settlement Week Cases
Pending
Settled

(N = 17)

(N= 116)

(N = 154)

(N = 81)

64% Yes
82% No

65% Yes
84% No

81% Yes
93% No

69% Yes
94% No

Apart from demonstrating that Settlement Week cases tend to be
riper for mediation than pretrial mediation cases, only the presence of
a prior demand or offer among the Settlement Week group seems to
have had the anticipated effect on settlement. Otherwise, nearly identical
percentages of settled and pending cases are shown to have had the
ripeness characteristics thought to be determinative of mediation success.
4. To What Extent is Settlement a Product of FavorablePerceptions
of the Program'sProceduralFairness?
Enhanced concern for fairness in dispute resolution procedures is
likely to reap better settlement success than programs which ignore these
important concerns. The extent to which settlement correlates with
favorable perceptions of procedural fairness is probed here. Respondents
in Settlement Week and pretrial mediation were asked to state their
agreement or disagreement with "fairness" assertions presented to them.
Responses ranged from one for strongly disagree to four for strongly
agree. Again controlling for the variable "settled," indicators of procedural fairness were crosstabulated in pretrial mediation and Settlement
Week cases to produce the following data:
Table 4
Perceptions of Procedural Fairness
Average
Scores For:
Fairness of Rules
Fairness of Neutral
Equal Attention
Full Participation
Preparation by
Neutral

Pretrial Mediation Cases
Settled
Pending

Settlement Week Cases
Settled
Pending

(N = 17)
3.35
3.94
3.76
4.00

(N = 116)
3.62
3.78
3.65
3.73

(N = 154)
3.57
3.58
3.56
3.58

(N = 81)
3.54
3.53
3.47
3.59

3.88

3.63

3.47

3.37
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The trend expressed in this data is weak but still detectable. Cases
settled in pretrial mediation as well as cases settled in Settlement Week
scored marginally higher on four out of five measures of procedural
fairness than cases which did not settle. In other words, those attorneys
who settled cases as a result of mediation in pretrial mediation and
Settlement Week were generally more positive about the perception of
the program's procedural fairness than those whose cases did not settle.
A logical inference from this data may be that programs designed to be
sensitive to perceptions of fairness will achieve higher settlement rates
than those which show minimal concern for indicia of fairness.
5. To What Extent is Settlement Impeded By the Presence of
Coercive Factors in the Mediation Process?
The settlement environment can be poisoned by a dispute resolution
process which is perceived as rushed, uncomfortable, rigid or superficial.
Using the same format described in the preceding crosstabulation, it is
possible to examine the relationship, if any, between selected measures
of coerciveness which lawyers rated both in pretrial mediation and
Settlement Week cases. Once again, the scores reported are an average
for attorney agreement (4) or disagreement (1) with the statement
indicated.
Table 5
Indicators of Coerciveness
Average
Scores For:
Adequate Time
Thoroughness
Comfortable
Informal
Control Over
Outcome

Pretrial Mediation Cases
Settled
Pending

(N = 17)

(N = 116)

3.24

3.14

3.82
3.71
3.65
3.35

3.58
3.19
3.55
3.39

Settlement Week Cases
Settled
Pending

(N = 154) (N = 81)
3.52
3.24
3.45
3.32

3.53
3.10
3.36
3.33

3.30

2.89

An expected pattern on this crosstab would be for pending cases
to show lower scores on these measures than settled cases, suggesting
that attorneys perceived some hint of coerciveness about the process
which may have blocked the participants' ability or willingness to settle
the case in mediation. In reality, the scores on these variables are all
quite high, but there is nevertheless an indication, that attorneys in
pending cases were not quite as favorably impressed as their counterparts
who settled. Among the pretrial mediation sample, the pending cases
scored lower than the settled cases on four out of the five variables. In
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the Settlement Week group, lower scores for pending cases are noted
for three out of the five variables.
6. To What Extent is Settlement Induced By Mediation'sAbility to
Focus the Parties' Attention on Case Realities?
In a sense, settlement through mediation is just a by-product of
the essential dynamic of this dispute resolution process, which is to
focus litigants' attention on the realities that characterize their law suit.
To the extent the mediation process succeeds in uniting the parties in
this focused examination of their conflict, settlement rates are expected
to be greater. That phenomenon is precisely and convincingly demonstrated in the data drawn here from cases in both Settlement Week and
pretrial mediation. When asked to rate whether the program helped
simplify or settle issues, and whether the mediation session caused them
to focus on the merits of the case, the lawyers who settled exhibited
substantially more positive perceptions than those who did not settle.
Table 6
Focus on Case Realities
Average
Scores For:
Simplify Issues
Focus on Merits

Pretrial Mediation Cases
Pending
Settled
(N = 17)
3.65
3.47

(N= 116)
2.97
2.95

Settlement Week Cases
Pending
Settled
(N = 154)
3.28
3.16

(N = 81)
2.75
2.85

Notice that the gap between those who settled and those who did
not in pretrial mediation was greater than the gap between those who
did and did not settle in Settlement Week. It would seem that the
pretrial mediation process is slightly more dependent for its success on
the ability of the program to focus attention on case reality than is the
Settlement Week process.
7. To What Extent is Settlement In A Court-SponsoredMediation
Program Affected By Attorney Attitudes Toward Institutionalized
Settlement Techniques?
A premise of Settlement Week is that lawyers and litigants need to
experience a high quality, effective ADR process in order to cultivate a
positive attitude toward informal and non-adversarial dispute resolution
options. Arguably, lawyers hostile to the concept of institutionalized
settlement programs will settle cases referred to those systems less often.
Similarly, lawyers who experience those techniques and do not settle
might be expected to harbor negative attitudes about court-sponsored
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programs, and that sour attitude may have contributed to the failed
mediation.
To gauge the merit of that argument, attorneys in this research
were asked whether the session they experienced would have been better
had there been no judge or attorney present as a neutral, and whether
they prefer to make their own settlement conference arrangements
without court assistance. In keeping with the scale of 4 for "strongly
agree" and 1 for "strongly disagree," a high average score on these
measures would suggest an unfavorable attitude toward court involvement in settlement efforts. One might anticipate that settled cases would
score lower than pending cases on these indicators, thereby lending
credence to the Settlement Week premise about the urgency of improving
attitudes towards court-sponsored ADR. The data displayed below may
be revealing.
Table 7
Settlements Attitudes
Average
Scores For:
No Neutral Present

Prefer Independent
Arrangements

Pretrial Mediation Cases
Settled
Pending
(N = 17)
1.59

(N = 116)
1.45

1.88

1.90

Settlement Week Cases
Settled
Pending
(N = 154) (N = 81)
1.54
1.65

1.90

2.05

While not dramatically affirmed, certainly there is evidence in this

data - particularly among Settlement Week cases - that attorneys who

failed to settle bore attitudes less favorable to court-controlled dispute
resolution systems than their counterparts who settled cases. Whether
this attitude actually accounted for the failed settlements is hard to
determine, but it seems unlikely inasmuch as the difference in attitude
is marginal.
8. To What Extent is A Lawyer's Image of a Settlement Program
Dependent On Whether or Not the Case Settled?
As a logical companion inquiry to the question just considered in
the previous crosstab, it is appropriate to analyze whether those lawyers
who ended their experience with mediation on a positive note in
Settlement Week or pretrial mediation did so predominantly because
the case in which they were involved actually settled. The question
which will serve here as the measure is the one in which lawyers were
asked whether their perception of ADR improved following this experience. In Table 8 it is possible to compare answers of those who settled
to those who did not in each program.
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Table 8
Outcome Dependency
Average
Scores For:
ADR Perception
Improved

Pretrial Mediation Cases
Pending
Settled

Settlement Week Cases
Pending
Settled

(N = 17)

(N = 116)

(N = 154)

(N = 81)

Yes 41%7o
No 59%

Yes 26%
No 74076

Yes 69%
No 3101o

Yes 60o
No 40%

If the expected behavior was for those who settled to be vastly
more positive about their experience than those who did not, then the
pretrial mediation lawyers behaved predictably. Far more attorneys who
settled (4101o) were favorably impressed by the process than those whose
cases were not settled (26%). But something about Settlement Week
favorably impressed almost as many lawyers whose cases did not settle
as lawyers whose mediations ended in settlement. It suggests that
Settlement Week is relatively more effective that pretrial mediation in
elevating attorney perception of dispute resolution alternatives, almost
without regard to outcome. This finding, therefore, tends to validate
Settlement Week's essential value as an attitude-shaping device.
9. To What Extent Are FavorableAttorney Perceptions of Mediator
Techniques Associated with Settlement?
It may be legitimate to question whether the mediator's technique
actually matters in a settlement process which is voluntary. Because the
parties voluntarily submit a dispute to mediation, they have shown an
initial inclination to seek a settlement. The outcome, therefore, may
have little to do with the mediator's skill or conduct during the
mediation. If that is true, one would expect to see no difference in
attorney opinion in the Settlement Week group, as to whether the
mediator used acceptable techniques to encourage settlement when
comparing scores of those whose cases settled and those whose cases
did not settle. Comparative data suggests otherwise.
Table 9
Perceptions of Mediator Techniques
Average
Scores For:
Used Acceptable
Techniques

Pretrial Mediation Cases
Pending
Settled

Settlement Week Cases
Pending
Settled

(N = 17)

(N = 116)

(N = 154)

(N =81)

3.76

3.48

3.48

3.27
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While the difference in the average score of settled and pending
cases is small, the pattern emerged in both types of mediation programs.
The fact that the margin is slim does not detract from the finding that
lawyers who volunteer for mediation place relatively the same weight
on the importance of mediator skills as lawyers who are mandated to
participate in mediation. Among cases which settled in both groups,
mediation settlement techniques earned higher scores than in cases where
the mediation was unsuccessful. Thus, there is no basis for discounting
the importance of mediator skill in a court-sponsored program that
relies on voluntary case referrals. This data also underscores the importance of high quality training for volunteer mediators in Settlement
Week.
10. To What Extent Are ParticularMediator Techniques Identified
With Settled Cases and Absent in Pending Cases?
The more a particular mediator technique is identified with mediations of cases settled, the more likely it is that that behavior influenced
a successful outcome in the mediation process. By looking at techniques
cited most often by settling attorneys compared to non-settling attorneys,
there may emerge a blueprint for the most productive methods a neutral
can use in the mediation process. In Table 10, there is a graphic
depiction of the most predominant mediator techniques associated with
settled cases.
Table 10
Successful Mediator Techniques
Percentage Citing
Mediator Technique:
Providing Suitable
Negotiation
Environment
Carrying Messages
Between Parties
Defusing Unrealistic
Expectations
Helping Participants
Negotiate
Urging Participants
To Talk
Suggesting
Solutions

Pretrial Mediation Cases
Settled
Pending

Settlement Week Cases
Settled
Pending

(N = 17)

(N = 116)

(N = 154)

(N = 81)

70%

62%

77%

66%

47%

22%

62%

43%

47%

22%

62%

43%

52%

3806

5907o

3107o

47%

590%0

57%

57%

52%

46%

55%

21%

The most often cited technique among settling attorneys in both
pretrial mediation and Settlement Week was "providing a suitable

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

[Vol. 11

environment for negotiation". As expected, that behavior was observed
less often among non-settling lawyers in both groups. Indeed, in every
instance but one - urging participants to talk - the behaviors observed
most often by attorneys who settled were cited with less frequency by
attorneys whose cases did not settle. Although it is going too far to
suggest that these are the techniques attorneys necessarily prefer to see
in mediation, their recurrence in settled cases and lagging presence in
pending cases speaks well of their overall effectiveness in bringing about
a successful resolution of a law suit.
VI.

CONCLUSION

When Thomas Church wrote Justice Delayed: The Pace of Litigation in Urban Trial Courts in 1978, the Settlement Week prototype was
not a widely adopted court-sponsored dispute resolution technique.
Nevertheless, Church frowned upon "crash settlement programs" conceived by trial courts as solutions to backlog and delay. Based upon his
finding that courts with the fastest pace of litigation have the least
settlement activity by civil judges, Church concluded that "extensive
court involvement in civil case settlement activity is nonproductive ...
[and] may neither increase judicial productivity nor speed dispositions.'''' 4 But now that the "crash settlement program" criticized by
Church has evolved into the modern-day Settlement Week after shedding
some of its more exotic claims, a fresh look at this dispute resolution
device reveals its essential promise.
To be noted first is the fact that Settlement Week may be instituted
as it was in the circuit court of Cook County without any expectation
that it will solve problems with growing civil case inventories and trial
delay. By avoiding unattainable goals, the Settlement Week objectives
which proponents viewed as valuable but achievable were pursued with
confidence. This is not to suggest, however, that by not striving to
conquer trial delay the Settlement Week program objectives were just
pedestrian goals devoid of all potential for systemic change in the court.
In the short run, Settlement Week was instituted with the goal of
providing litigants with an opportunity and a neutral atmosphere for
the mediated settlement of civil cases. But in doing so, the sponsors of
Settlement Week were striving for a durable change in attitude among
lawyers and litigants by exposing them to the advantages of dispute
resolution techniques other than the formal, traditional process. Even
if it is beyond Settlement Week's programmatic capability to solve
114. T. CHURCH, A. CARLSON, J. LEE & T. TAN, JUSTICE DELAYED: THE PACE OF
LTGATION IN URBAN COURTS

at 76 (1978).
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fundamental problems of trial delay, it is well within its grasp to mold
and influence attitudes toward dispute resolution alternatives. Lawyers
and litigants who are moved by a positive experience in Settlement
Week to attempt early case settlement with or without the assistance of
courtrsponsored programs, and who learn to do so routinely, can by
their collective action be expected to contribute greatly to solving the
institutional problems created by mounting case inventories in urban
courts. As an educational tool, therefore, Settlement Week can indeed
affect systemic change in courts where it is implemented. And therein
lies its greatest potential.
Achieving that potential with Settlement Week in the circuit court
of Cook County meant the sponsors had to create an extraordinary
environment with volunteer mediators from the practicing bar who
would engender respect, credibility and confidence for this process.
Objective analysis of the data gathered for this study confirms the
success of Settlement Week in attaining those goals. Certainly a significant percentage of cases (3507) were successfully concluded by agreement of the parties as a result of mediation during Settlement Week.
While not intending to minimize the importance of those successes, it
seems the more remarkable achievement was the considerable confidence
and satisfaction reported by attorneys who participated in Settlement
Week. By nearly every measure, these lawyers rated the performance of
mediators in Settlement Week as high as that of judges in the court's
pretrial mediation program. And it was clear that the performance
standards set by the judges of the pretrial mediation section were top
caliber.
The Settlement Week mediation process won credibility because
lawyers found value and utility in it even when cases did not settle.
Although lacking the organizational strength that often comes with
institutionalization, Settlement Week earned high marks for its procedural fairness and operational efficiency. At the confluence of these
important performance measures was the finding that two-thirds of
those surveyed attributed to Settlement Week an improvement in their
perception of the value of dispute resolution alternatives. More than
nine out of ten said they would recommend Settlement Week to a
colleague.
As always, there is room for improvement. The data showed that
settlement in this mediation process was .substantially more likely among
cases less than two years old, yet almost two-thirds of the cases treated
in Settlement Week were more than two years old. To achieve higher
settlement rates, it is recommended that an effort be made to target
younger cases for Settlement Week. Furthermore, to maximize the
educational benefit that comes from exposure to the Settlement Week
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process, steps should be taken to encourage attorneys to bring their
clients into the mediation sessions. Mediators in this process have
demonstrated extraordinary levels of skill and professionalism which are
sure to have a favorable impression on most litigants if they are allowed
to participate. After all, citizens who rely on courts to resolve their
business and personal disputes need to appreciate as much as lawyers
that trial is not necessarily their best or only alternative.
Rather than being viewed as the definitive treatment of the subject,
this empirical examination of Settlement Week will have been truly of
value to the court community if it is the catalyst by which others are
encouraged to seek answers to additional provocative questions about
this ADR technique raised but not answered satisfactorily here. For
example, if Settlement Week is to remain dependent on voluntary case
referrals, what inducements can be most effective in getting lawyers to
agree to mediate appropriate cases? Even more interesting would be a
critical inquiry into the case selection criteria now used by the insurance
industry for identifying cases regarded as appropriate for mediation in
Settlement Week. Must Settlement Week be so dependent on the private
decision-making prowess of monied insurance carriers, or are there
effective independent criteria for identifying appropriate civil cases ripe
for mediation?
Still others may observe that if Settlement Week is ever to contribute
measurably to a reduction of civil case backlog and a decrease in average
time to disposition, it is essential that there be more frequent staging of
these events. That, in turn, raises a question about the efficacy of
institutionalizing Settlement Week operations in the sponsoring courts
at the risk of diluting much of its character as an episodic court event
which emphasizes a unique "atmosphere." There may also be value in
considering whether Settlement Week can endure only as a "risk free"
mediation process, or whether reasonable procedural or monetary sanctions might be effectively attached to cases after mediation has been
attempted.
Ideally, courts in the future will be inclined to experiment with
some of these innovative slants on the Settlement Week prototype in an
effort to refine this technique in ways which will maximize its potential.
If that occurs, researchers will be able to examine results obtained
through those changes and document any improvements in performance
data, perhaps using the findings of this study as a benchmark.

